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V.GOPALA GOWDA, CJ & H.S. BHALLA, J.
W.P.(C ) NO.11302 OF 2010 (Decided on 19.09.2011).

LALIT KUMAR MISHRA ... Petitioner.
Vrs.
UNION OF INDIA, & 3ORS. ... Opp.Parties.

CONSTITUTION OF INDIA, 1950 — ART. 311.
r/w Rule 44 of OSJS & OJS Rules 2007.

Petitioner was elevated as an additional Judge of this Court for
a fixed term of two years — The above term expired but he was not
conveyed for his appointment as a permanent Judge — Full Court of
this Court in its administrative side reverted the petitioner to his parent
post and posted him as District Judge, Kalahandi-Bhawanipatna and
intimated the decision to the Government — Petitioner did not join the
said post but challenged the action in this writ petition.

Held, this Court does not think it proper to interfere with the
decision taken by the Government in exercise of power under Rule 44
of the OSJS & OJS Rules, 2007 putting the petitioner for compulsory
retirement. (Para 20,27)

Case laws Referred to:-

1.(1993) 4 SCC 441 : (Supreme Court Advocates on Record Association-
V- Union of India)

2.1981(Supp.) SCC 87 : (S.P. Gupta-V-Union of India)

3.AIR 1980 SC 563  : (Union of India-V-M.E.Reddy)

4.AIR 1987 SC 948  : (Brij Mohan Singh Chopra-V-State of Punjab)

5.AIR 1999 SC 1661 : (Rajat Baran Roy & Ors.-V-State of West Bengal
& Ors.)

6.(1999) 1 SCC 529 : (State of Gujarat & Anr.-V-Suryakant Chunilal
Shah).

7.AIR 2002 SC 1345 : (State of U.P.-V- Vijay Kumar Jain)

8.AIR 2003 SC 1362 : (Jugal Chandra Saikia-V-State of Assam & Anr.)

9.AIR 1995 SC 111 : (S. Ramachandra Raju-V- State of Orissa)

For Petitioner - Mr. P.K.Ray, M/s. Ashok Ku. Mohpatra,
A.K.Mohapatra, S.C.Sahu, N.C.Rout,
S.K.padhi & J.K.Behera.
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For Opp.Parties - Mr. S.D.Das, Asst. solicitor General (for Op No.1)
Mr. Ashok Mohanty, Advocate General
(for Op.2to 4)

V. GOPALA GOWDA,C.J. The petitioner, who was appointed as Additional
Judge of this Court by the President of India for a period of two years from the date of taking
oath i.e. on 17.01.2008 and after completion of two years he was not made permanent
Judge, therefore he is before this Court by filing this writ petition seeking the following reliefs:

“0) The opposite party No.1 Government of India be directed to implement the
recommendation of the Hon'ble Chief Justice of India and Hon'ble Chief Justice
of Orissa High Court in favour of the petitioner for appointment as a
permanent Judge of Orissa High Court with effect from 17.1.2010
within the stipulated time.

(i) The Full Court administrative decision dated 16.1.2010 with deemed
reversion of the petitioner to the cadre of District Judge from
17.1.2010 vide Annexure-1 and further decision to give compulsory
retrement to the petitioner from Government Service and
recommendation and notification by the Home Department dated
9.3.2010 be quashed as it is illegal, unconstitutional and without
jurisdiction and nullity in the eye of law.

(iii) The opposite party No.1 be directed to implement/carryout the
recommendation of the Hon'ble Chief Justice of India for
appointment of permanent Judge within a stipulated time.”

2. Bereft of unnecessary details, it would be appropriate to refer only to
the necessary facts with reference to the original record of the Government
of India produced before this Court on the request of the petitioner which
contains the decision for not making the petitioner a permanent Judge.

3. The case of the petitioner in brief is that the petitioner was appointed
as a District Judge through direct recruitment on 26.07.1993 and continued
as such. After completion of about 15 years of service in the cadre of District
Judge, his name was recommended by this Court along with the name of Sri
B.K. Patel, who was also a Senior District Judge at that time, for appointing
them as Additional Judges of this Court. Thereafter the said
recommendation was considered by the collegium of the Hon'ble Supreme
Court of India and matter was recommended to His Excellency the President
of India. Accordingly, petitioner and Justice B.K. Patel were appointed as
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Additional Judges of this Court for a period of two years from the date of
taking oath i.e. 17.01.2008 making the petitioner as senior to Justice B.K.
Patel. It is the further case of the petitioner that he reliably learnt that before
completion of two years as additional Judge, his name as well as the name
Justice B.K. Patel was recommended to the Hon’ble Supreme Court of India
by the then Chief Justice of this Court during May,2009 for their appointment
as permanent judges of the Court. The Supreme Court after approving and
accepting the said recommendation, forwarded the same to the Central
Government in June, 2009 for implementation, which was much before the
completion of two years. It is stated by the petitioner that the Central
Government implemented the recommendation of the Supreme Court in
favour of Justice B.K. Patel, who was junior to the petitioner, as permanent
Judge of this Court, but nothing has been done in relation to the case of the
petitioner in making him permanent Judge of this Court and no
communication was made to the petitioner though his term ended on
16.01.2010 and accordingly only Justice B.K. Patel was made permanent
Judge of this Court and he took oath on 14.01.2010. Therefore, it is stated
that non implementation of the recommendation of the Hon'ble Supreme
Court of India by the Central Government, in making the petitioner as
permanent Judge of this Court, is against the principle of fair play and
reasonableness and there is serious discrimination in considering the case
of the petitioner.

4. It is further stated that as the term of the petitioner as an additional
Judge of this Court ended on 16.1.2010 forenoon, a Full Court meeting was
held on 16.01.2010 at about 10.00 P.M. in which the petitioner was not
invited nor he was intimated about the Full Court though he was a sitting
Judge at that time. The Full Court took an administrative decision that on
expiry of period of two years as an additional Judge of this Court on
16.1.2010, the petitioner was deemed to have been reverted to his original
cadre i.e. the cadre of District Judge with effect from the forenoon of
17.01.2010 and petitioner was posted as the District & Sessions Judge,
Kalahandi-Bhawanipatna with a direction to join his place of posting
immediately. It is submitted by the petitioner that the said decision is illegal
and nullity in the eye of law and as such is liable to be quashed.

5. On 8.3.2010, petitioner wrote a letter to the then Acting Chief Justice
of this Court to inquire as to whether the recommendations in favour of the
petitioner to appoint him as permanent judge has been rejected or not. It is
submitted by the petitioner that it should not be assumed that the
recommendation has been rejected because no intimation has been
received in this regard and therefore, no action should have been taken for
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reverting him to the cadre of District Judge. It is stated that petitioner has
also submitted a representation in this regard to the Hon’ble Chief Justice of
India on 8.3.2010 and on 10.3.2010 requesting him to intervene in the
matter and ask the Central Government to implement the recommendation
of the Hon'ble Supreme Court with regard to the appointment of the
petitioner as a permanent Judge of this Court.

6. While the matter stood thus, on 19.03.2010 a paper publication was
made in ‘Times of India’ that the Government of Orissa in the Home
Department vide notification dated 9.3.2010 in exercise of power under Rule
44 of the Orissa Superior Judicial Service and Orissa Judicial Service Rules,
2007 (hereinafter called the “OSJC & OJC Rules, 2007), has retired the
petitioner from service compulsorily giving him three months pay and
allowances in lieu of three months notice as prescribed under the Rules. It
is stated by the petitioner that he was directed to receive the special
advance within 15 days failing which appropriate action would be taken. Itis
reliably learnt by him that the Full Court of this Court administratively decided
to retire the petitioner compulsorily and recommended to the Governor of the
State for compulsory retirement of the petitioner. It is stated that the said
action is illegal and non est in the eye of law.

7. Petitioner preferred a writ petition being W.P.(Civil) No. 167 of 2010
before the Supreme Court of India under Article 32 of the Constitution
challenging the delayed and deferred action of the Government of India in
implementing the recommendation of the Supreme Court of India for
appointing the petitioner as a permanent Judge of this Court. He also
challenged the administrative decision of the Full Court dated 16.1.2010
reverting the petitioner to the cadre of District Judge and subsequently
compulsorily retiring him from the service when, according to the petitioner,
the matter of recommendation of the petitioner to be appointed as a
permanent Judge of this Court was pending consideration as illegal and a
nullity. Be that as it may, the aforesaid writ petition filed before the Supreme
Court of India was withdrawn wherein the Supreme Court after hearing the
learned counsel for the parties vide order dated 3.5.2010 made the following
observation:

“We have heard the learned counsel for the parties.

We are not inclined to interfere in this matter directly under Article 32
of the Constitution of India.

Mr. P.H. Parekh, learned Senior Counsel prays that the writ petition
be dismissed as withdrawn with liberty to approach the High Court
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for relief. He also points out that the petitioner who has since been
compulsorily retired should be allowed to retain the accommodation
allotted has since been compulsorily retired should be allowed to
retain the accommodation allotted.

This point may also be raised before the High Court which may pass
appropriate orders.

The writ petition is disposed of with the above observation.”

Hence this writ petition.

8. It is submitted by the learned counsel for the petitioner that the
inaction and inordinate delay on the part of opposite party No.l in
implementing the recommendations of the Chief Justice of this Court as well
as the recommendation of the Chief Justice of India for appointment of the
petitioner as the permanent Judge of this Court while making his junior
Mr.Justice B.K.Patel as a permanent judge is arbitrary, unreasonable and
cannot be respected in law. This action is also violative of Articles 14 and 21
of the Constitution of India and it requires interference by this Court. It is
further submitted that once a constitutional authority takes oath under the
constitutional mandate, he cannot be reverted to his parent post, therefore,
the deemed reversion of the petitioner to his parent post is illegal and
arbitrary.

9. Placing reliance upon the decision of the Supreme Court in the case
of Shanti Bhusan Vs. Union of India, reported in 2009 (1) OLR 276 (SC), itis
submitted that Article 217(1) of the Constitution of India clearly provides that
Every Judge of a High Court, once the person is appointed as the Judge of
the High Court by the President’s warrant he ceases to be in any post, cadre
or service and becomes a constitutional creature. This aspect of the matter
has not been taken into account by this Court in the Full Court meeting when
it took administrative decision for deemed reversion and compulsory
retirement of the petitioner.

10. Further placing reliance upon the memorandum showing procedure
for appointment of Judges of High Court, it is submitted that the appointment
or reappointment of Additional Judge / Permanent Judge are executive acts
which must be carried out fairly, reasonably and promptly as per law, which
has not been done in the instant case. one additional Judge cannot be
dropped without consideration. The non arbitrariness is the essential
attribute of the rule of law and the rule of law is all pervasive under the
Constitution of India. The rule of law displaces arbitrariness and inaction of
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the authorities. The recommendation of the Hon'ble Chief Justice of India is
to be carried out by the opposite party No.l promptly and there is no just
cause to delay the matter without implementation when the recommendation
of the case of one junior is already implemented by appointing him as the
permanent Judge. It is clearly an open discrimination and violative of the
rule of law. To fortify the said submission, reliance has been placed upon
the decisions of the Supreme Court in the case of Supreme Court Advocates
on Record Association Vs. Union of India, reported in (1993) 4 SCC 441,
Special Reference No.1 of 1998, reported in (1998) 7 SCC 739; and S.P.
Gupta Vs. Union of India 1981 (Supp.) SCC 87, wherein it is held that the
opinion of the Chief Justice of India has primacy in the matter of appointment
of the Judges of the Supreme Court and High Courts. It is submitted that the
case of the petitioner has been delayed by the Central Government without
any reason whatsoever for about more than eight moths, therefore, it is in
willful violation of the law laid down by the Supreme Court. Therefore, it is
prayed that the petitioner is entitled for the relief sought for in this writ
petition.

11. At the time of preliminary hearing of the matter, since the learned
counsel for the petitioner insisted the Court to call for the original record with
regard to the case of the petitioner from the Union of India, learned Asst.
Solicitor General has made available of the original records in sealed cover
for our perusal. During the time of dictating the judgment, we have very
carefully perused the same.

12. One counter affidavit has also been filed by the Union of India
denying the averments made by the petitioner in the writ petition. There is
no need for this Court to refer to the stand taken by the Union of India in the
counter affidavit except the relevant stand taken by it.

13. It is specifically stated in the counter affidavit that the judgment of the
Hon’ble Apex Court in the case of Supreme Court Advocates on Record &
Anr.(supra) is followed by the Government of India. In accordance with the
said judgment read with the Advisory Opinion of the Supreme Court on 28"
October, 1998 “ Memorandum of Procedure for Appointment of Judges in
the High Court” have been framed and same are strictly being followed in
every appointment. It is submitted that the then Chief Justice, Orissa High
court had recommended the name of the petitioner, who was an Additional
Judge for appointment as a permanent Judge of the Orissa High Court in
April, 2009. Then the matter was referred to the Chief Justice of India who
did not find it appropriate to proceed with the proposal for appointment of the
petitioner as a permanent Judge and accordingly the matter was not
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processed any further and the term of two years as Additional Judge was
allowed to expire without extension. In answering the averments of the
petitioner that inordinate delay and deference has been made by the Union
of India, it is submitted that as per the Memorandum of Procedure for
Appointment of Judges in the High court, the proposal was initiated by the
Chief Justice of this Court and thereafter the proposal was passed through
consultative process through the State Constitutional authorities and the
collegium of the Supreme Court before being presented to the President of
India, who is the appointing authority, and all the processing was made
promptly, therefore it cannot be said that there was inaction on the part of
the Union of India. It is further stated that the averments of the petitioner to
the effect that the Hon’ble Supreme Court has approved and recommended
the name of the petitioner to make him permanent is not at all correct.

14. It is also stated by the Union of India that the petitioner was
appointed as an Additional Judge for a fixed tenure of two years from the
date he assumed charge of his office. It is not obligatory to extend his term
or appoint him as a Permanent Judge. Seniority is not the only criteria for
appointment as a Judge of the High Court. The petitioner was not approved
for appointment as a Permanent Judge or for further extension as Additional
Judge by the appointing authority. The term of the petitioner expired on
16.01.2010. Extension of term as an Additional Judge or appointment as a
Permanent Judge of the Orissa High Court was not conveyed, therefore, he
automatically ceases to be a Judge of the Orissa High Court with effect from
17.01.2010 on expiry of the fixed tenure of two years. Therefore, he cannot
claim any facilities provided to him as a Judge after the expiry of his term as
Additional Judge. Further there is no requirement on the part of the opposite
parties to intimate any decision of the authority as the petitioner had a fixed
term of two years which was very much known to him.

15. Replying upon the averments made at paragraph 15 of the writ
petition, it is submitted by the Union of India that disclosure of information
relating to the consulting process of appointment has serious impact on the
independence of the Judiciary, sanctity of constitutional procedures in regard
to the manner in which constitutional provisions and particular those relating
to interactions between the different organs of the State are to be
interpreted, administered and construed. The details cannot be made public.
It is sufficient to say that the petitioner was not approved either for extension
as an Additional Judge or for appointment as a Permanent Judge of the
Orissa High Court by the authorities.

16. In view of the aforesaid submission, learned Assistant Solicitor
General submitted that the averments and presumption made by the
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petitioner is baseless and therefore the writ petition is liable to be dismissed
with cost as some of the averments made by the petitioner are false.

17. After going through the aforesaid rival legal contentions urged on
behalf of the parties, we have very carefully perused the original records
produced before us by the Union of India in relation to the case of the
petitioner with a view to find out as to whether the assertion made by the
petitioner is correct or not.

18. The assertion of the petitioner that there was recommendation of the
Chief Justice of India for appointment of the petitioner as the permanent
Judge of this Court is not at all correct and it is contrary to the original
record. It is seen that the averments made by the Under Secretary to the
Government of India in the counter affidavit are as per the records, rather the
Union of India in its counter affidavit, while replying the averments made by
the petitioner, has not disclosed the detail facts protecting the better interest
of the petitioner and stated that details cannot be made public and therefore
it is rightly stated that the petitioner was not approved either for extension as
an Additional Judge or for appointment as a Permanent Judge of the Orissa
High Court by the authorities.

19. After perusal of the original records, we are of the considered view
that it would not be worthwhile to extract the notes and minutes recorded in
the records in relation to the case of the petitioner, which will be detrimental
to the name and fame of the petitioner. Therefore, we refrain ourselves from
explaining the details. Further, it would be sufficient for this Court to make it
clear that the presumption of the petitioner that there is inaction and
inordinate delay on the part of opposite party No.1l in implementing the
recommendations of the Chief Justice of this Court as well as the
recommendation of the Chief Justice of India for appointment of the
petitioner as the permanent Judge of this Court is not at all factually correct
and it is contrary to the original records. Further, it is the exclusive domain
of the appointing authority to take a decision on the recommendation of the
Chief Justice of the High Court either to appoint or not to appoint a person as
a Judge of the High Court. Therefore, as the appointing authority did not
think it fit to recommend the case of the petitioner for making him a
permanent Judge of this Court or for further extension as Additional Judge,
guestion of issuance of a direction to the opposite party No.1 as prayed for
by the petitioner in the writ petition does not arise. Hence the prayer Nos. (i)
& (iii) of the writ petition are rejected.

20. It is very much clear that the petitioner was elevated from the cadre
of District Judge and appointed as an Additional Judge of this Court for a
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fixed term of two years. The term of the petitioner expired on 16.01.2010.
Extension of term as an Additional Judge or appointment as a Permanent
Judge of the Orissa High Court was not conveyed, therefore, he
automatically ceased to be an Additional Judge of this High Court with effect
from 17.01.2010 on expiry of the fixed tenure of two years, therefore, he
cannot be treated as an Additional Judge of the Court w.e.f. 17.01.2010 and
cannot claim any facilities provided to him as a Judge after the expiry of his
term as Additional Judge. Therefore, the Full Court of this High Court in its
meeting dated 16.01.2010 rightly reverted the petitioner to his parent cadre
of District Judge with effect from the forenoon of 17.01.2010 and posted him
as District Judge, Kalahandi-Bhawanipatna. However, the petitioner did not
join in his place of posting. Thereafter, a Review Committee meeting was
held on 16.02.2010 at 4.30 P.M. for reviewing the case of Judicial Officer
under Rule 44 of the OSJS & OJS Rules, 2007 in which the petitioner case
came up for consideration. The Review Committee in that meeting
considered the entire service record of the petitioner and further considering
the totality of the fact & circumstances of the case of the petitioner took a
decision that petitioner does not possess the standard of efficiency required
to discharge the duties of the post which he holds and accordingly the
Committee recommended to the Full Court for his premature retirement in
public interest on payment of three months’ salary and allowances in lieu of
three months’ notice, as provided under the aforesaid Rule. The Full Court
of this High Court after examining the case of the petitioner on 17.02.2010
accepted the report of the Review Committee and recommended to the
Government of Orissa for consideration of the case of the petitioner for
premature retirement from service. The Government of Orissa considered
the case of the petitioner and in exercise of powers conferred under Rule 44
of the OSJS & OJS Rules, 2007 retired the petitioner from the Government
Service with immediate effect giving him three months pay and allowance in
lieu of three months’ notice.

21. In Union of India Vs. M.E. Reddy, AIR 1980 SC 563, the Hon'ble
Supreme Court examined the issue involved herein and held that it is an
absolute right of an employer to compulsorily retire its employee from service
if he falls within the zone of consideration as it may be necessary to weed
out the dead wood or remove a person having doubtful integrity and his
retirement is in the public interest. There may not be material on record to
show that the employee is dishonest, but those who had the opportunity to
watch his performance from close quarter are in position to know the nature
and character not only of his performance but also the reputation that he
enjoys. In such a case the principles of natural justice are not attracted. The
removal does not cast any stigma as it is not a punishment.
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22. In Brij Mohan Singh Chopra Vs. State of Punjab, AIR 1987 SC 948,
without noticing the judgment in M.E. Reddy (supra) the Apex Court held that
the principle of natural justice would apply while giving compulsory
retirement to a government employee on the basis of adverse entries which
were neither communicated nor representation against the same was
considered.

23. In Rajat Baran Roy & ors. Vs. State of West Bengal & Ors, AIR 1999
SC 1661, the Supreme Court held that there is a very limited scope of
judicial review in a case of compulsory retirement and it is permissible only
on the grounds of non-application of mind and want of material particulars.

24, In State of Gujarat & Anr. Vs. Suryakant Chunilal Shah, (1999) 1
SCC 529, the Supreme Court held that while considering the case of an
employee for compulsory retirement, the public interest is of paramount
importance. A dishonest, corrupt and dead-wood deserves to be dispensed
with, how much efficient and honest an employee is, it is to be assessed on
the basis of material on record which may also be ascertained from
confidential reports. However, there must be some tangible material against
the employee warranting his retirement.

25. In State of U.P. Vs. Vijay Kumar Jain, AIR 2002 SC 1345, the
Supreme Court while dealing with the case of a judicial officer, placed
reliance upon its earlier judgments in Shyamlal Vs. State of Uttar Pradesh &
Anr., AIR 1954 SC 369, wherein it has been held that an order of compulsory
retirement is neither a punishment nor any stigma attached to it, rather,
further services of a person are dispensed with in public interest. The Apex
Court held that if an employee has been given the adverse entries regarding
his integrity at any stage of his service career, he loses the right of
continuation in service, and compulsory retirement, if given, should not be
interfered with.

26. In Jugal Chandra Saikia Vs. State of Assam & Anr., AIR 2003 SC
1362, the Apex Court held that where the screening committee is consisting
of responsible officers of the State and they have examined/assessed the
entire service record and form the opinion objectively as to whether any
employee is fit to be retained in service or not, in absence of any allegation
of mala fide, there is no scope of a judicial review against such an order.
While deciding the said case, reliance had been placed upon a large number
of judgments, particularly, upon judgments in S. Ramachandra Raju Vs.
State of Orissa, AIR 1995 SC 111.
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27. In this view of the matter we do not think it fit to interfere with the
decision taken by the Government of Orissa, in exercise of power under
Rule 44 of the OSJS & OJS Rules, 2007, retiring the petitioner compulsorily
and hence the prayer No. (i) is also rejected.

28. In view of the reasons stated supra, we do not find any merit in the
writ petition and the same is accordingly dismissed. No order as to costs.

Writ petition dismissed.



206
2012 (1) ILR- CUT- 206

V.GOPALA GOWDA, CJ & .MAHANTY, J.
W.P. (C ) NO.26393 OF 2011 (Decided on 08.12.2011)

NIRANJAN TRIPATHY ... Petitioner.
Vrs.
STATE OF ORISSA&ORS. ... Opp.Parties.

A. CONSTITUTION OF INDIA, 1950 — ART.226.

Public Interest Litigation (P.l.L.) — Petitioner is a practicing
advocate — Allotment of Government lands in favour of judges and
other dignitaries out of discretionary quota of the development
authorities in Bidanasi Project area is under challenge.

This Court framed PIL Rules 2010 pursuant to the direction of
the Apex Court — Non-compliance of such mandatory rules -
Allegations made by the petitioner are not supported by authenticated
documents — Held, P.l.L. not maintainable — The writ petition not being
a genuine one deserves to be dismissed with exemplary cost but since
the petitioner is a young advocate this Court desisted from imposing
costs. (Para 56,57)

B. CONSTITUTION OF INDIA, 1950 — ART.226.

PIL filed — Subsequent application seeking withdrawal of the
writ petition with liberty to file the same again in accordance with the
PIL Rules 2010.

The petitioner is an advocate and has been advised by a senior
advocate who is expected to know the PIL Rules framed by this Court —
Held, prayer for withdrawal of PIL cannot be granted as it would
amount to an abuse of the process of the Court. (Para 41)

Case laws Referred to:-

1.AIR 2010 SC 2550 . (State of Uttaranchal-V-Balwant Singh Chaufal &
Ors.)

2.AIR 1967 SC 1427 : (S.G. Jaisinghani-V- Union of India)

3.(2005) 1 SCC 201 : (Tarak Sigh & anr.-V- Jyoti Basu & Ors.)

4.AIR 2008 SC 913 : (Holicow Pictures (P) Ltd.-V-Prem Chandra
Mishra)
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5.AIR 1992 SC 320 . (Sub-Committee of the Juddicial Accountability
-V- Union Of India & Ors.)
6.1995(6) Kar LI 476  : (S.Vasudeva & B.V. Reddy-V-State of Karnataka)

7.1966 All ER 657 : (Rondel-V-W.Low, Denning M.R.)
8.(2011)2 SCC 706 : (Joydeep Mukherjee-V-State of West Bengal &
ors.)

9.(2005) 13 SCC 702  : (Rohit Pandey-V-Union of India & Ors.)

10.AIR 1952 SC 317 . (State of Bombay-V-Purushottam Jog Naik)

11.AIR 2004 SC 1923 : (Dr. B.Singh-V-Union of India & Ors.)

12.AIR 1999 SC 1281 : (Babu Berghese & Ors.-V-Bar Council of Kerala
& Ors.)

For Petitioner - M/s. Srinivas Mohanty, S.Moharana, S.Routray,
N.Tripathy & S.R.Mohanty.
For Opp.Parties - None

V.GOPALA GOWDA, C.J. This writ application in the nature of Public
Interest Litigation is filed by a practicing Advocate who has put in five years
of practice at the Bar seeking for an inquiry by the Central Bureau of
Investigation to trace out the truth regarding allotment of plots out of
Discretionary Quota as to (i) whether before allotment out of the
Discretionary Quota the eligibility of the beneficiaries was to be enquired
into; (i) whether individual statement of the beneficiaries are recorded for
just requirement of the plot necessitating an allotment from Discretionary
Quota by the Chairman; and (iii) whether the beneficiaries of the plots in
guestion are required to be treated separately beyond the rules made for the
general public as a whole, urging various facts and furnishing a list of sitting
Judges and former Judges of this Court, former Judges of the Supreme
Court, IAS, IPS and IFS Officers with their names and address by producing
Annexure-1 along with a list of plots at Bidanasi project area granted under
the Discretionary Quota during the period 2000-2007, as well as, enclosing
certain extracts from the websites of Outlook India.com dated December 6,
2004 under the heading “Salt Lake Scam” and extract from The Sunday
Indian dated September 14, 2011, The Telegraph dated November 9, 2010
under Annexure-2 series. Annexure-3 series is the extract of the The
Frontline magazine dated May 10-23 2003 with reference to a former Delhi
High Court Judge Shamit Mukherjee.

2. A further affidavit has been filed on 31 October, 2011, sworn to by
the petitioner by annexing thereto, the extract of documents under
Annexures-4 and 5, i.e., the extract of the Procedure for allotment of assets
of Bhubaneswar Development Authority” and the “Further Information
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Allotment of plot/Commercial plot/Institutional at Bidanasi Project Area from
the year 2004 to 2007".

3. Apart from the above, the petitioner has filed Misc. Case N0.17846
of 2011 on 16™ November, 2011 with a prayer to call for the records from
the Cuttack Development Authority and Bhubaneswar Development
Authority (hereinafter called “CDA” and “BDA” respectively) and direct them
not to allow further construction on the plots made available under the
Discretionary Quota and further sought for orders to dissociate all the
favoured personalities from being directly or indirectly involved in the affairs
of the cities of Cuttack and Bhubaneswar including IAS or IPS officers,
pending disposal of the above writ application and further to pass orders to
keep the favoured Hon’ble sitting Ministers off the portfolio pending disposal
of the writ petition too, and pass any other and/or further order/orders as
deemed fit and proper under the circumstances.

The petitioner sought to annex thereto Annexure-6 downloaded from
the website of the Open magazine, dated 5 November, 2011. Annexure-7 to
this Misc. Case relates to Information Allotment of plot/Commercial
plot/Institutional at Bidanasi Project Area, from the year 2004 to 2007,”
which is the repetition of Annexure-5 filed in the additional affidavit dated
31 October, 2011. The documents produced at Annexures-8, 9, 10 and
11 are claimed to be copies of the applications purportedly to have been
sent by certain sitting Hon'ble Judges and former Judges of this Court
seeking for allotment of sites. Annexure-12 series are copies of news
clippings of the local daily The Samaja dated November 13, 2011.

4. The petitioner has further filed another Misc. Case N0.17941 of 2011
on 21.11.2011 seeking leave of this Court to withdraw the above writ
petition, with liberty to file a fresh writ petition in the form of a Public Interest
Litigation in accordance with the Orissa High Court Public Interest Litigation
Rules, 2010 (hereinafter called “the PIL Rules, 2010").

5. The following issues arise for consideration:

@ Whether the writ petition, which is filed by a practicing Advocate, is a
genuine public interest litigation petition?

(i) Whether the public interest litigation is filed by the petitioner following
the procedure prescribed in the Orissa High Court Public Interest
Litigation Rules, 2010 framed pursuant to the direction given by the
Apex Court in the case of State of Uttaranchal v. Balwant Singh
Chaufal & others, AIR 2010 SC 2550?
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(iii) Whether the petitioner has made out a case for entrusting the matter
to the CBI for inquiry and for grant relief as prayed for in the writ
petition, additional affidavit and in the Misc. Cases No0.17844? and

(iv) Whether the Misc. Case No0.17941 of 2011 is filed with the
necessary bona fide seeking leave of this Court to withdraw the writ
petition with liberty to file a fresh one?

6. Before delving into the facts pleaded, in order to answer the
aforesaid issues that fall for our consideration, it would be very useful to
refer to certain orders passed in the present case for the purpose of
examining the genuineness/bona fide on the part of the petitioner in filing
the present writ petition, additional affidavit as well as Misc. Cases along
with the documents referred to supra.

7. On 29.9.2011, this mater was listed for hearing on the question of
admission. After hearing Mr Srinivas Mohanty, learned counsel for the
petitioner, this Court passed the following order:

Order dated 29.9.2011

“Heard learned counsel fo the petitioner and learned Government
Advocate.

Before issuing any notice, we direct the learned counsel for the
petitioner to produce the discretionary quota regulations/guidelines, if
any, along with other necessary documents in support of his case.

List this matter after the ensuing Puja Holidays.

Since we have not issued any notice in this matter, we direct the
parties not to go to the Press/Electronic Media for publication of any
type of news item with relation to this case.”

(Underlined for emphasis)

8. In spite of the observations made in the said order and during the
pendency of the present proceedings, the allotment of Discretionary Quota
to various persons was widely published both in the electronic media as well
as print media. Certain extracts of such press coverage have been filed by
the petitioner by way of additional affidavit as Annexures-6 to 12 to Misc.
Case No0.17846 of 2011. This fact by itself clearly exhibits that the real
object behind filing of this writ petition is nothing but getting publicized
through media by maligning various constitutional functionaries and others.
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9. On 16.11.2011, when the matter was again listed, the petitioner filed
Misc. Case N0.17846 of 2011. Reliance was placed on a further affidavit of
31% October, 2011 and also on the averments made in Misc. Case
No0.17846 of 2011. After hearing learned counsel, to the query of the Court
as to whether the petitioner had complied with the provisions of the Orissa
High Court Public Interest Litigation Rules, 2010, learned counsel for the
petitioner pleaded ignorance of the said Rules and stated that he intends to
comply with the same and, hence for such purpose, requested for
adjournment of the matter. Adjournment was allowed and the matter was
fixed to the next week.

10. Thereafter on the next date i.e. on 24.11.2011, instead of complying
with the direction dated 16.11.2011 and taking steps to bring the writ petition
within the parameters of the PIL Rules, 2010, he filed another Misc. Case
N0.17941 of 2011 in the Registry, seeking for withdrawal of the writ petition
with liberty to file a fresh writ application in the PIL format in accordance with
the PIL Rules, 2010.

11. In the above backdrop, we have heard learned counsel for the
petitioner on the writ petition, further affidavit, pending Misc. Cases referred
to supra, with a view to find out as to whether the averments made in the
writ petition, further affidavit and Misc. Case are in conformity with the PIL
Rules, 2010, and also to prima facie verify the credential of the petitioner as
to whether this PIL satisfies the directions issued by the Apex Court in the
case of State of Uttanchal v. Balwant Singh Chaufal & others, AIR 2010
SC 2550 and involves public interest.

12. At this stage, we would like to state the facts in order to find out as to
whether there is genuineness for treating the same as Public Interest
Litigation and to answer the issues that are formulated in this writ petition in
paragraph-5 above.

13. The petitioner has stated that in the writ petition that apart from
practicing Law, incidentally, he was visiting the State Secretariat. He alleged
that he got to know that Judges of this Court have received plots from the
CDA from out of the Discretionary Quota based on extraneous consideration
and, this being the talk in the corridor of the State Secretariat, the petitioner
felt injury to his feelings and enquired into the factual position. He learnt that
on 15.02.2008, the then M.L.A. of Banki Constituency had raised a question
on the floor of the Assembly about the allotment of plots in favour of
IAS/IPS/IFS/Judges/Judges of the High Court and in answer thereto the
factual position for allotment of the aforesaid plots were tabled before the
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floor of the Legislative Assembly of Orissa referring to Annexure-1 to the writ
petition.

14. It is further stated that in view of the facts and circumstances of the
case, the petitioner considers it as his right as well as his duty to see that
there must be proper administration of justice in accordance with law
thereby no general public ought to be discriminated in respect of allotment
of plots under the Discretionary Quota, and thereby the constitutional rights
guaranteed under Articles 14 and 15 of the Constitution of India should
remain protected.

15. Further, it is alleged that a glance at Annexure-1 would also indicate
that the plots allotted were not of any definite size nor belong to any
particular category under the scheme of the Development Authorities. As
could be seen from the allotment of plots, their sizes vary from allottee to
allottee and, more particularly, it is seen that the plots in question are
allotted in the prime localities of the area concerned. Therefore, it is alleged
that without any scheme being followed, the Discretionary Quota of the
Chairmen of the Development Authorities referred to above, is alleged to
have been exercised indiscriminately.

16. It is further stated that as per the common understanding of law, that
when something is to be done within the “discretion” of the authorities, the
same is required to be done in accordance with the rules, reason and justice
and not according to private opinion and humour. In support of the said
proposition of law, the petitioner placed reliance upon the decision of the
Apex Court in S.G. Jaisinghani v. Union of India, AIR 1967 SC 1427. At
paragraph-9 of the said judgment, it is held by the Apex Court that there
shall be equality of opportunity for all citizens. At paragraph-14 of the said
judgment it is defined that discretion when conferred upon the executive
authorities, it must be confined within clearly defined limits. It means sound
discretion guided by law. It must be governed by rule, not by humor; it must
not be arbitrary, vague and fanciful.

17. Learned counsel for the petitioner has further placed strong reliance
upon the decision of the Apex Court in Tarak Sigh & another v. Jyoti Basu
and others, (2005) 1 SCC 201. It is alleged that having scanned through
the allotment of plots by the Cuttack Development Authority in Bidanasi
Project area, it is noticed that the opp. party-CDA is believed to have made
over crippled information to facilitate the Question And Answer Session of
the Assembly inasmuch as although Hon'ble Judges of this Hon’ble High
Court are the beneficiaries of the alleged allotment from out of the
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Discretionary Quota. They were named in ordinary words without any
mention about their designation and even the residential address was nhot
placed properly. In this view of the matter, doubts came to the mind of the
petitioner as to why the Development Authorities are not clean in making the
correct statements.

18. It is further stated that during the span stretching from 2000-2007 as
many as 22 numbers of beneficiaries were allotted with plots in Bidanasi
Project area from out of the Chairman’s Discretionary Quota. The said 22
numbers of allottees are known for their high posts in the State
administration and they have been appeased by the CDA, having not
framed any basic principles for such allotment of plots in the prime localities.
The said allotments have been made indiscriminately without any definite
size of the plot, and as and when whatever plots were found available
regardless of the need of the beneficiaries and public convenience.

19. It is alleged that the sitting Judges, former Judges of this Court and
former Judges of the Supreme Court are the beneficiaries of the allotment of
plots under the Discretionary Quota apart from the bureaucrats of the State
whose list has been furnished in the writ petition.

20. It is further alleged that the top position bureaucrats have equally
been allotted with plots under the Discretionary Quota at the prime locations
of Bhubaneswar City. The same has been done taking into consideration
the positions of the officers in the hierarchy of administration of the State,
which has become centre of attraction for the allotment of plots under the
Discretionary Quota of the Chairman. Therefore, it is alleged that the
allotment of plots is vitiated on account of indiscriminate allotment of plots to
the persons holding key positions in the State Administration without any
reasonableness thereby discriminating the public at large from the possibility
of getting such allotment of plots in the area in question.

21. In the additional affidavit filed on 31% October, 2011, the procedure
for allotment and percentage of allotment under the Discretionary Quota as
well as the eligibility criteria of the BDA has been annexed. In Misc. Case
No0.17846 of 2011 also, some allegations are made with regard to
introduction of statutory rules by the Government to rationalize public
distribution system and to ensure proper distribution of essential
commodities to the common man and similar persons who are deficient of
land in the upcoming cities. The State Government has introduced the
Orissa Development Authorities Act, 1982. As per the provisions of the said
Act, the Government lands developed for housing plots are devised to be
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reasonably and rationally allotted among the intending persons under the
definite plans. Looking at the paucity of land in the city of Cuttack, the
Government has been pleased to construct a ring road between the river
The Kathajodi and The Mahanadi, and out of the river bed, a vast patch of
land was discovered for establishing township of Abhinaba Bidanasi,
Cuttack. Reference has been made to certain averments in relation to
development of township, which are germane to the purpose of present
adjudication in this petition.

22. It is further alleged that the authorities, namely, BDA and CDA have
indiscriminately distributed plots amongst the rich and influential persons.
The same practice has been adopted since 2000 by the then Minister in-
charge of the Ministry of Urban Land Development Department, Orissa in
order to legalize his own land craze, willfully allotted plots to the Judges of
the Court, particularly when an important PIL bearing O.J.C. No.6721 of
1992 was being heard by the Judges of the Court; the Judges of this Court
have been the allotted with plots under the Discretionary Quota.

23. It is further alleged that no sooner the Judges of the Court have been
benefited with such allotment of plots, the bureaucrats and high police
officials and so also politicians have indiscriminately hijacked the benefits in
the guise of the Discretionary Quota at the use of their respective powers
and positions and made the Development Authorities thereby deficient of
vacant lands for allotment to the applicants waiting for years together.

24, In other paragraphs reference is made to the extracts produced in
relation to the Magazines adverted in the earlier paragraphs of the
judgment, which have no relevance for the purpose of considering the
prayers made either in the writ petition or Further Affidavit or Misc. Case
N0.17846 of 2011.

25. It is also relevant to verify the correctness of the statements made in
the writ petition, Further Affidavit and affidavit sworn to in the Misc. Case
respectively. To verify the same, the relevant paragraphs of the said
affidavits sworn to by the petitioner are required to be extracted as
hereunder:

Affidavit to the writ petition

“Para-3 : That | have collected Annexure-1 from one of the members
of the Hon’ble House and | support the contents to be true so far as
the exact xerox copy of the document is concerned.
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Para-4 : That xerox copy of Annexure-1 is available with me for
verification. | have retyped the contents for clarity and making the
same readable for the better appreciation by the Hon’ble Court.

Para-5 : That Annexure-2 series are all available from the net which
on being downloaded | filed the copies and | support the same being
true so far as net news is concerned.”

Further Affdavit dated 31°' October, 2001

Para-6 : That the annexures filed in the case are all personally
collected by the deponent from different private sources on the basis
of which the above affidavit is filed; and since the contents for the
annexure appears to be disclosing prima facie facts, the deponent
has brought the same before this Hon’ble Court for further scrutiny;
and in the event records relating to the alleged allotment of plot is
called for, logistic conclusion in the matter may be arrived at.”

Affidavit to Misc. Case No.17846 of 2011

“Para-3 : That the annexures filed are mostly collected from different
reliable sources for which the petitioner stands for the same.”

26. Learned counsel for the petitioner also placed strong reliance upon
the decision of the Apex Court in the case of Tarak Sigh referred to
supra.The relevant paragraph-23 of the said judgment is extracted as
hereunder:

“Para-23 : Since the issue involved in the present controversy will
have far-reaching impact on the quality of the judiciary, we are
tempted to put it on record which we thought to be a good guidance
to achieve the purity of administration of justice. Even human being
has his own ambition in life. To have an ambition is virtue. Generally
speaking, it is a cherished desire to achieve something in life. There
is hothing wrong in a judge to have ambition to achieve something,
but if the ambition to achieve is likely to cause compromise with his
divine judicial duty, better not to pursue it. Because if a judge is too
ambitious to achieve something materially, he becomes timid. When
he becomes timid there will be tendency to compromise between his
divine duty and his personal interest. There will be conflict in
between interest and duty. This is what exactly has happened in this
case. With due respect to the learned Judge, Justice B.P.. Banerjee,
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he has misused his divine judicial duty as liveries to accomplish his
personal ends. He has betrayed the trust reposed in him by the
people. To say the least, this is bad. The matter could have been
different if the learned Judges got allotment from the Chief Minister’s
guota simplicitor like any other citizen.”

Issue Nos.(i) and (iv)

27. As Issue Nos.(i) and (iv) are interlinked, they are answered together
by assigning the following reasons:

28. It would be worthwhile to extract certain directions issued by the
Apex Court in the case of State of Uttaranchal v. Balwant Singh Chaufal
& others, AIR 2010 SC 2550, to find out as to whether this writ petition is a
genuine public interest litigation, which is filed by a practicing lawyer
espousing the public cause, either to prevent public injury or to protect
public interest. The Apex Court in the cited case adverted to the entire case
law on the question of public interest litigation and the nature of cause of
action for PIL and locus standi of a person to espouse public cause. The
Apex Court at paragraph-198 after referring to the entire case law on the
guestion and the definition of Public Interest Litigation from United State of
America, England, Sout Africa, Pakistan, Srilanka, Nepal, and the approach
of the Courts of the said countries with reference to their Constitution and
extracting the definition of Public Interest Litigation as defined in the Black’s
Law Dictionary (6" Edition) at paragraph-29 of the said decision, has
observed that the Council for Public Interest Law, set up by the Ford
Foundation in USA, defined Public Interest Litigation, in its report of Public
Interest Law, USA. The origin of Public Interest Litigation and evolution of
the public interest litigation in India and the parameters to entertain public
interest litigation have been succinctly laid down by the Apex Court in the
aforesaid paragraph, which is extracted below for the purpose of examining
as to whether the averments, allegations made with reference to the extract,
documents produced and verification made on the affidavits sworn to by the
petitioner fall within the definition of PIL and as to whether the present PIL is
genuine one. The said paragraph-29 is extracted as hereunder:

“Para-29 : The Council for Public Interest Law set up by the Ford
Foundation in USA defined “public interest litigation” in its Report of
Public Interest Law, USA, 1976 as follows:

Public interest law is the name that has recently been given to
efforts providing legal representation to previously unrepresented
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groups and interests. Such efforts have been undertaken in the
recognition that ordinary marketplace for legal services fails to
provide such services to significant segments of the population and
to significant interests. Such groups and interests include the proper
environmentalists, consumers, racial and ethnic minorities and
others.”

(Holicow Pictures (P) Ltd. v. Prem Chandra Mishra, SCC p. 288,
para 10 : AIR p. 918, para 19.) : (2008 AIR SCW 343).

Further, at paragraph-198 of the said judgment directions were

issued to the High Courts to examine as to whether the Public Interest
Litigation petition fulfilled the requirements as laid down by law. Those
directions as at paragraph-198 of the said judgment read thus :

“Para-198. In order to preserve the purity and sanctity of the PIL, it
has become imperative to issue the following directions:

(1) The Courts must encourage genuine and bona fide PIL and
effectively discourage and curb the PIL filed for extraneous
considerations.

(2) Instead of every individual Judge devising his own procedure for
dealing with the public interest litigation, it would be appropriate for
each High Court to properly formulate rules for encouraging the
genuine PIL and discouraging the PIL filed with oblique motives.
Consequently, we request that the High Courts who have not yet
framed the rules, should frame the rules within three months. The
Registrar General of each High Court is directed to ensure that a
copy of the rules prepared by the High Court is sent to the Secretary
General of this Court immediately thereafter.

(3) The Courts should prima facie verify the credentials of the
petitioner before entertaining a PIL.

(4) The Courts should be prima facie satisfied regarding the
correctness of the contents of the petition before entertaining a PIL.

(5) The Courts should be fully satisfied that substantial public interest
is involved before entertaining the petition.

(6) The Courts should ensure that the petition which involves larger
public interest, gravity and urgency must be given priority over other
petitions.
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30.

(7) The Courts before entertaining the PIL should ensure that the PIL
is aimed at redressal of genuine public harm or public injury. The
Court should also ensure that there is no personal gain, private
motive or oblique motive behind filing the public interest litigation.

(8) The Courts should also ensure that the petitions filed by
busybodies for extraneous and ulterior motives must be discouraged
by imposing exemplary costs or by adopting similar novel methods to
curb frivolous petitions and the petitions filed for extraneous
considerations.”

The allegations and averments made against the sitting Judges,

former Judges of this Court and former Judges of the Supreme Court have
to be examined in the backdrop of the definition of PIL as to whether this
petition comes within the parameters of PIL in respect of which category
persons, in relation to either on the administrative or executive orders of the
State are required to be examined by this Court as per the legal principles
laid down by the Apex Court in Holicow Pictures (P) Ltd. v. Prem
Chandra Mishra, AIR 2008 SC 913. It will be worthwhile to extract the
relevant  paragraph-176 of the case of State of Uttaranchal v. Balwant
Singh Chaufal & others referred to supra, which reads as under:

Para-176: “In Holicow Pictures (P) Ltd. v. Prem Chandra Mishra &
others AIR 2008 SC 913 : (2008 AIR SCW 343), this Court observed
as under:

‘It is depressing to note that on account of such trumpery
proceedings initiated before the courts, innumerable days are
wasted, which time otherwise could have been spent for the disposal
of cases of the genuine litigants. Though we spare no efforts in
fostering and developing the laudable concept of PIL and extending
our long arm of sympathy to the poor, the ignorant, the oppressed
and the needy whose fundamental rights are infringed and violated
and whose grievances go unnoticed, unrepresented and unheard;
yet we cannot avoid but express our opinion that while genuine
litigants with legitimate grievances relating to civil matters involving
properties worth hundreds of millions of rupees and criminal cases in
which persons sentenced to death facing gallows under untold
agony and persons sentenced to life imprisonment and kept in
incarceration for long years, persons suffering from undue delay in
service matters — government or private, persons awaiting the
disposa of cases wherein huge amounts of public revenue or
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unauthorized collection of tax amounts are locked up, detenu
expecting their release from the detention orders, etc. etc. are all
standing in a long serpentine queue for years with the fond hope of
getting into the courts and having their grievances redressed, the
busybodies, meddlesome interlopers, wayfarers or officious
interveners having absolutely no public interest except for personal
gain or private profit either of themselves or as a proxy of others or
for any other extraneous motivation or for glare of publicity, break the
gueue muffing their faces by wearing the mask of public interest
litigation and get into the courts by filing vexatious and frivolous
petitions and thus criminally waste the valuable time of the courts
and as a result of which the queue standing outside the doors of the
courts never moves, which piquant situation creates frustration in the
minds of the genuine litigants and resultantly they lose faith in the
administration of our judicial system.”

The Court cautioned by observing that :

Public interest litigation is a weapon which has to be used with great
care and circumspection and the judiciary has to be extremely
careful to see that behind the beautiful veil of public interest an ugly
private malice, vested interest and/or publicity-seeking is not lurking.
It is to be used as an effective weapon in the armoury of law for
delivering social justice to the citizens. The attractive brand name of
public interest litigation should not be used for suspicious products of
mischief. It should be aimed at redressal of genuine public wrong or
public injury and not publicity oriented or founded on personal
vendetta.

*%* *%* *%* *% *%*

The court has to be satisfied about (a) the credentials of the
applicant; (b) the prima facie correctness or nature of information
given by him; (c) the information being not vague and indefinite. The
information should show gravity and seriousness involved. The court
has to strike a balance between two conflicting interests; (i) nobody
should be allowed to indulge in wild and reckless allegations
besmirching the character of others; and (ii) avoidance of public
mischief and to avoid mischievous petitions seeking to assail, for
obliqgue motives, justifiable executive actions. In such case, however,
the court cannot afford to be liberal. It has to be extremely careful to
see that under the guise of redressing a public grievance, it does not
encroach upon the sphere reserved by the Constitution to the
executive and the legislature. The court has to act ruthlessly while
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Dealing with imposters and busybodies or meddlesome interlopers
impersonating as public-spirited holy men. They masquerade as
crusaders of justice. They pretend to act in the name of pro bono
publico, though they have no interest of the public or even of their
own to protect.””

31. At paragraph-177 of the said judgment, the Apex Court has also
observed referring to malice or frivolous or vexatious petition and imposition
of cost in Indian Courts, U.S. Courts and Canadian Courts, where those
courts shall impose monetary penalties upon the public interest claims
regarded as privileges. Again at paragraph-188 in the said judgment
referring to the case of M/s. Holicow Pictures Pvt. Ltd. (supra), the Apex
Court observed that Judges who exercise the jurisdiction should be
extremely careful to see that behind the beautiful veil of PIL, an ugly private
malice, vested interest and/or publicity — seeking are not lurking. The court
should ensure that there is no abuse of the process of the court.

32. The said observation is very pertinent to the case at hand having
regard to the undisputed factual position. Vide order dated 29.09.2011, we
had directed the learned counsel for the petitioner to produce the
Discretionary Quota regulation/guidelines, if any, along with other necessary
documents in support of the petitioner’'s case and directed the matter to be
listed after the ensuing Puja Holidays, the relevant portion or the said order
reads as hereunder:

Order dated 29.09.2011

“Heard learned counsel for the petitioner and the learned
Government Advocate.

Before issuing any notice, we direct the learned counsel for
the petitioner  to produce  the discretionary  quota
regulation/guidelines, if any, along with other necessary documents
in support of his case.

List this matter after the ensuing Puja Holidays.

Since we have not issued any notice in this matter, we direct
the parties not to go to the Press/Electronic Media for publication of
any type of news item with relation to this Case.”

(Underlined for emphasis)
33. In spite of the aforesaid observation, as we have indicated in the
narration of the fact portion of the judgment, both the print media and
electronic media had extensively carried various articles and telecast news
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items of the subject matter in this writ petition, even prior to the next of date
of hearing, i.e., 16.11.2011, showing the pictures of the various houses,
photographs of the Judges and other allottees and copies of which have
also been annexed as Annexure-6 series-12 series to Misc. Case N0.17846
of 2011 filed on 16.11.2011. The said documents, which are produced by
the petitioner, would by themselves clearly establish the fact beyond doubt
that, the real object of the petitioner behind invoking the PIL jurisdiction of
this Court by filing this PIL, which is not in conformity with the Rules, 2010,
was to allow to be telecast news items of the subject matter in this writ
petition and published in the electronic media as well as print media with a
designed intention to malign and disrepute the allottees whose names are
referred to in this petition, some of them who are constitutional functionaries
having constitutional protection in the interest of the institution of Judiciary
which is the third limb of the Constitution and protect the independence of
the Judiciary.

34. It has been time and again reiterated by the Constitution Bench
decisions of the Supreme Court that, the institution of an independent
Judiciary is the bedrock of democracy and rule of law so as to protect the
human rights of the millions of people, particularly, the masses of the
country who belong to the weaker sections of the society to enable Judges
to discharge their constitutional functions without fear, favour or ill-will in
order to maintain the rule of law.

35. The above conclusion of ours is further established from the conduct
of the petitioner who filed Misc. Case No0.17941 of 2011 dated 21%
November, 2011 when the case got adjourned on 16.11.2011 to enable the
petitioner to bring the writ petition in conformity with the PIL Rules, 2010
framed by this Court. Instead of doing so, the petitioner filed the aforesaid
Misc. Case seeking withdrawal of the writ petition with liberty to file another
writ petition, obviously after having achieved the real purported object
behind filing of this PIL petition i.e. by getting undue publicity in the print as
well as electronic media referred to supra and maligning various Hon’ble
Judges of the High Court.

36. The aforesaid subsequent events and the conduct of the petitioner
in filing the Misc. Cases would clearly go to show that the PIL is not filed
with a bona fide intention to prevent any public injury or protect public
interest. Therefore, the legal principles laid down by the Apex Court in
catena of decisions referred to in the case of State of Uttaranchal v.
Balwant Singh Chaufal referred to supra in all fours are applicable to the
fact situation of the case at hand and compel us to record a finding that
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absolutely there are no bona fides on the part of the petitioner to espouse
the public cause in this purported PIL as claimed by the petitioner in this writ
petition.

37. In view of the observations made in different cases decided by the
Apex Court with regard to the nature of Public Interest litigation, it is to be
examined by us as to whether this PIL petition is a genuine one or not. The
PIL can be initiated on behalf of the disadvantaged persons, who are
illiterate or economically disadvantaged belonging to the Scheduled Caste
and Scheduled Tribe categories and persons who have no access to justice
to get their grievances redressed through this Court. In this regard, it may be
relevant to extract certain paragraphs from the decision of Guruvayoor
Devaswom Managing Committee & another, (2007) 7 SCC 546, wherein
a Three-Judge Bench of the Supreme Court after referring to its earlier
Constitution Bench and other large number of decisions held as under:

“50. The principles evolved by this Court in this behalf may be
suitably summarized as under:

@ The Court in exercise of powers under Article 32 and Article 226
of the Constitution of India can entertain a petition filed by any
interested person in the welfare of the people who is in a
disadvantaged position and, thus, not in a position to knock the
doors of the Court.

The Court is constitutionally bound to protect the fundamental
rights of such disadvantaged people so as to direct the State to fulfil
its constitutional promises. (See S.P. Gupta v. Union of India, 1981
Supp. SCC 87, People's Union for Democratic Rights v. Union of
India,(1982) 2 SCC 494; Bandhua Mukti Morcha v. Union of India,
(1984) 3 SCC 161 and Janata Dal v. H.S. Chowdhary, (1992) 4 SCC
305.)

*% *% *%* *%*

(iv) The common rule of locus standi is relaxed so as to enable the
Court to look into the grievances complained on behalf of the poor,
the depraved (sic), the illiterate and the disabled who cannot
vindicate the legal wrong or legal injury caused to them for any
violation of any constitutional or legal right. [See Fertilizer Corpn.
Kamgar Union (Regd.) v. Union of India, S.P. Gupta, People's Union
for Democratic Rights, D.C. Wadhwa (Dr) v. State of Bihar and
BALCO Employees' Union (Regd.) v. Union of India.]
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When the Court is prima facie satisfied about variation of any
constitutional right of a group of people belonging to the
disadvantaged category, it may not allow the State or the
Government from raising the question as to the maintainability of the
petition.

(See: Bandhua Mukti Morcha.)

In Sachidanand Pandey v. State of W.B. this Court held: (SCC
pp. 334-35, para 61)

“61. It is only when courts are apprised of gross violation of
fundamental rights by a group or a class action on when basic
human rights are invaded or when there are complaints of such acts
as shock the judicial conscience that the courts, especially this
Court, should leave aside procedural shackles and hear such
petitions and extend its jurisdiction under all available provisions for
remedying the hardships and miseries of the needy, the underdog
and the neglected. | will be second to none in extending help when
such help is required. But this does not mean that the doors of this
Court are always open for anyone to walk in. It is necessary to have
some self-imposed restraint on public interest litigants.”

Apart from the said reasons, it is also necessary for us to appreciate

the constitutional protection given to the Judges of the Higher Judiciary, i.e.,
Judges of the High Courts and Supreme Court. The Apex Court in a
Constitution Bench decision in the case of Sub-Committee of the Judicial
Accountability v. Union of India and others, AIR 1992 SC 320, after
referring to Articles 121 and 124 of the Constitution of India, has made
certain observations, which will be very relevant for the purpose of
appreciating the case of the petitioner with a view to arrive at the conclusion
whether the PIL is genuine one or not. Observations made at paragraph-66
the relevant portion is extracted as under :

“We are constrained to say that certain submissions advanced on
the prayer seeking to restrain the learned Judge from functioning till
the proceedings of the committee were concluded lacked as much in
propriety as in dignity and courtesy with which the learned judge is
entitled. The arguments seemed to virtually assume that the charges
had been established. Much was sought to be made of the silence of
the Judge and his refusal to be drawn into a public debate. If we may
say so with respect, learned Judge was entitled to decline the
invitation to offer his explanation to his detractors. No adverse
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inference as to substance and validity of the charges could be drawn
from the refusal of the learned judge to recognize these forums for
his vindication. While the members of the bar may claim to act in
public interest they have, at the same time, a duty of courtesy and
particular care that in the vent of the charges being found baseless
or_insufficient to _establish any moral turpitude, the judge does not
suffer irreparably in the very process. The approach should not incur
the criticism that it was calculated to expose an able and courteous
judge to public indignity even before the allegations were examined
by the forum constitutionally competent to do so. Propriety required
that even before the charges are proved in the only way in which it is
permitted to be proved, the Judge should not be embarrassed. The
constitutional protection to Judges is not for their personal benefit;
but is one of the means of protecting the judiciary and its
independence and is, therefore, in the larger public interest.
Recourse to constitutional methods must be adhered to, if the
system were to survive. Learned Judge in his letter to the Registrar-
General which he desired to be placed before the Court had, indeed,
expressed deep anguish at the way the petitioners had been
permitted themselves to sit in judgment over him and deal with him
the way they did.”

(Emphasis made by this Court)

39. The aforesaid principle has been referred by a Division Bench of the
Karnataka High Court in the case of Subhramani v. Union of India, and S.
Vasudeva and B.V. Reddy v. State of Karnataka, reported in 1995 (6) Kar
LJ 476. In the said judgment reliance was placed upon the case of Rondel
v. W.Low, Denning M.R., 1966 All ER 657, it will be very necessary to
extract the said portion, which reads as under:

R Every counsel has a duty to his client fearlessly to raise
every issue, advance every argument and ask every question,
however distasteful, which he thinks will help his client’'s case. As
an officer of the Court concerned in the administration of Justice,
he has an overriding duty to the Court, to the standards of his
profession and to the public, which may and often does lead to
conflict with his client's wishes or with what the client thinks are his
personal interests. Counsel must not mislead the Court, he must
not land himself to casting aspersions on the other party or
witnesses for which there is no sufficient basis in the information in
his possession, he must not withhold authorities or documents
which may tell against his clients but which the law or the
standards of his profession require him to produce. By so acting he
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may well incur the displeasure or worry of his client so that if the
case is lost, his client would or might seek legal redress if that
were open to him”

*% *% *%* *% *%

........... It is a mistake to suppose that he is the mouthpiece of his
client to say what he wants.....He must disregard the most specific
instructions of his client, if they conflict with his duty to the Court.
The Code which requires a Barrister to do all this is not a code of
law. It is a code of honor. If he breaks it, he is offending against the
rules of the profession and is subject to its discipline.”

40. A careful reading of Articles 121 and 124 of the Constitution and the
law enacted by the Parliament with regard to the Judges Enquiry Act, 1968
give a clear indication that the conduct and alleged misdemeanor of a Judge
are not open for public criticism, except in the manner prescribed under the
provisions of Article 124 read with the Judges Enquiry Act.

41. For the reasons stated supra issue no.(iv) seeking permission to
withdraw the writ petition with liberty to file the same again in conformity with
the PIL Rules, 2010 cannot be granted as it would amount to an abuse of
process of the Court having regard to the factual position that the petitioner
is a practicing lawyer and he has been advised by a senior lawyer who has
filed this writ petition, who is expected to know the PIL Rules framed by this
Court pursuant to the direction of the Apex Court in the case of State of
Uttaranchal v. Balwant Singh Chaufal referred to supra. The allegations
made by the petitioner in this petition, additional affidavit and the
miscellaneous petition are not supported by any authenticated documents,
and when this was pointed out by this Court to the learned counsel for the
petitioner at the time of hearing on admission that the writ petition is not in
conformity with the PIL Rules, 2010, the learned counsel came up with the
Misc. Case seeking withdrawal of the writ petition, which is a clear case of
abuse of the process of this court by the petitioner who lacks bona fides to
espouse the public cause.

For the aforesaid reasons, issue no.(i) is required to be answered
against the petitioner.

42. Learned counsel for the petitioner strongly relied upon the decision
in Tarak Singh’s case referred to supra. After referring to paragraphs-20 and
23 of the said judgment learned counsel submitted that the observations
made in the said case are aptly applicable to the fact situation of the present
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case as the Apex Court in the said case dealt with a situation of
Discretionary powers of the Chief Minister of West Bengal who exercised his
power for allotment of the plots in favour of various persons including the
then sitting Judge Mr B.P. Banerjee of the Calcutta High Court whose
allotment has been quashed in the said case. Therefore, he contended that
the said observations must be applied to the fact situation of this case and
relief as prayed for in this petition be granted. The said submission of the
learned counsel is wholly untenable for the following reasons.

43. No doubt, in the said case, the allotment in favour of Justice B.P.
Banarjee along with others was the subject matter of challenge in the above
referred case. The Apex Court while examining the nature and function of
the said Judge had held that he had compromised his judicial duty in getting
the allotment made in his favour. Therefore, the Supreme Court had
guashed the allotment of plot made in favour of Justice B.P. Banerjee.

In respect of others, the Supreme Court after referring to the
submissions made by learned counsel on behalf of number of other Judges
of the High Court and other personalities who were allotted with plots under
the Discretionary Quota, did not interfere with, which is very clear from
reading of the observation made at paragraphs-20 and 23. Emphasis is laid
down in a portion of the said judgment at paragraph-23 in support of the
case of the petitioner, which has no application to the case in hand,
particularly, having regard to the fact that allotment of plots made in favour
of the other Judges was not interfered with by the Apex Court. While saying
so, at the last sentence of paragraph-23, it is stated that, “the matter could
have been different, if the learned Judge would have got allotment from the
Chief Minister’'s guota simplicitor like any other citizens”. At paragrapgh-20
of the said case, the Apex Court has also observed as hereunder:

“Para-20 : It is also contended by Mr Ganguli that a large number of
Judges of the High Court and the Supreme Court have also been
allotted plots in Salt Lake City under the discretionary quota of the
Chief Minister and it will be unfair to single out Respondent 24 for
meeting out a different treatment. At the time of hearing of this writ
petition, we requested the learned Senior Counsel to inform us
whether any other Judge or Judges obtained the allotment order
from the discretionary quota of the Chief Minister by compromising
his judicial duties, we would also proceed against such allottee. He,
however, was unable to receive any instruction in this behalf. It is
trite, unequals cannot be treated equally.

(Underlined for emphasis)
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44, The aforesaid principle has been reiterated by the Supreme Court in
the subsequent judgment while dealing with PIL petition relating to allotment
of Government land in the case of Joydeep Mukherjee v. State of West
Bengal and others, (2011) 2 SCC 706. In the said judgment at paragraph-
11 and Paragraph-20 Tarak Singh’s case is extracted. Having regard to the
observations made in Tarak Singh’s case, which is reiterated in Joydeep
Mukherjee’s case referred to supra, the Supreme Court has made it very
clear that the allotment made under the Discretionary Quota per se cannot
be termed as illegal unless it is associated with compromising of the position
of a Judge while discharging judicial function and getting undue benefit of
allotment of the sites from the Development Authorities in the prime
localities of the development authorities’ area. (Underlined for emphasis)

45, As could be seen from the averments and allegations made in this
petition, the relevant portions of which are extracted above, no such
allegation has been made by the petitioner against the Judges who are
allotted with the plots, except stray allegations made against two Judges in
relation to the writ petition in OJC No.6721 of 1999, which has nothing to do
with allotment of plots from the Discretionary Quota by the Development
Authorities. The said writ petition is in relation to demolition of unauthorized
construction in the Cuttack City area and that has nothing do with allotment
of plots under the Discretionary Quota. The aforesaid writ petition is a
continuing writ petition to ensure that the unauthorized encroachers and
public land grabbers shall not put up unauthorized construction on the public
property. This has nothing to do with allotment of plots from the
Discretionary Quota.

46. Therefore, we have to hold that the observations made in the cases
of Tarak Singh and Joydeep Mukherjee do not support the case of the
petitioner for our interference in this PIL, since we have already answered
that it is not a PIL by recording our reasons in support of the aforesaid
conclusion.

47. Accordingly, both the issue nos.(i) and (iv) are answered against the
petitioner.

isssue No. (ii)

48. The writ petition is also liable to be dismissed as it is undisputedly
not in conformity with the PIL Rules, 2010. The said Rules have been
framed on the direction of the Supreme Court having regard to the fact that
for over aperiod of 3and half decades, there has been abuse of the
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constitutional courts, i.e., Supreme Court and High Courts by filing PILs,
without there being genuineness in protecting the public injury or interest.
The Apex Court after extracting the evolution of PIL and abuse of the
process of the court at paragraph-198(1) in the case of State of Uttaranchal
v. Balwant Singh Chaufal & Ors., directed all the High Courts in the country
to frame rules to curtail filing of PIL only to see that genuine public interest
litigation petition is filed to protect the persons socially and educationally
backward and the persons who have no access to Justice to secure them
justice and to protect their constitutional and human rights. Accordingly, vide
notification date 28" April, 2010 the PIL Rules, 2010 have been framed by
this Court, procedure is laid down, the definition of public interest litigation
and rules are prescribed, particularly Rule 3 with regard to the genuineness
and bona fide and Rule 5 is regarding the credentials of the petitioner and to
satisfy the correctness. The forms appended to the Rule 6 including the
verifying affidavit and also the requirements of Rules 6, 7, 8 and 9 of the PIL
Rules, 2010 have not been complied with in the present PIL. Rules 6 and 7
of the PIL Rules, 2010 of the Orissa High Court read as under:

“Rule-6: Every petition filed in Court in the form of Public Interest
Litigation under Article 226 of the Constitution of India shall be in the
form appended hereto and shall be heard and disposed of by a
Division Bench presided over by the Chief Justice or any other
Bench assigned by the Chief Justice.

Rule-7: The petition shall contain the facts of the case in
chronological order. If the petition is based on news report, it must
be stated as to whether the petitioner has verified the truth of the
facts by personally visiting the place or by talking to the people
concerned or has verified from the reporter or editor of the news
paper concerned.”

49, The same principle has been reiterated by the Apex Court in the
case of Rohit Pandey v. Union of India and others, (2005) 13 SCC 702.
Therefore, the documents produced in the writ petition as well as the Misc.
Case are neither authenticated documents nor certified copies and there is
no reference in the verifying affidavits with regard to which document is a
certified copy and/or authenticated copy and the averments made are within
petitioner’'s knowledge, belief and information, which are mandatory under
the provisions of Order 19 Rule 3, CPC. Therefore, the documents produced
in this proceeding cannot be placed reliance in support of the averments
and allegations made by the petitioner against the allottees. Even assuming
for the sake of arguments, on the basis of Tarak Singh’s case at paragraph-
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23 that the allotment of plots under the Discretionary Quota by the Chairmen
of the Development Authorities in favour of the persons who are referred in
this writ petition, there is no further allegation insofar as the Judges are
concerned that they have compromised in discharging their judicial function
to secure allotment under the Discretionary Quota from the Chairman of the
CDA. The same reason holds good for other allottees also.

50. Apart from the said reason, the allegations and averments made
against the allottees are not properly verified as required under law. We
have extracted the relevant paragraphs from the verifying affidavits of the
writ petition as well as the Misc. Case referred in paragraph-25 supra.
These verifications of facts pleaded in the writ petition and Misc. Case are
mandatory as required under Order 6 Rule 15 read with Order 19 Rules 1
and 3, CPC. Rules 6, 7, 8 and 9 of the PIL Rules, 2010 deal with aspect to
satisfy the correctness of the contents of the petition, which has not been
done in the present case by the petitioner. If the petition is based on media
reports, it must be stated in the petition as to whether the petitioner has
verified the truth of the fact personally by visiting the place or by taking
consent of the people or has verified from the Reporter or Editor of the
newspaper concerned. The Apex Court in the case of State of Bombay v.
Purushottam Jog Naik, AIR 1952 SC 317, has laid down the principle,
which is as follows:

“We wish, however, to observe that the verification of the affidavits
produced here is defective. The body of the affidavit discloses that
certain matters were known to the Secretary who made the affidavit
personally. The notification however states that everything was true
to the best of his information and belief. We issue this out as
slipshod verifications of this type might well in a given case lead to a
rejection of the affidavit. Verification should invariably be modeled on
the lines of Order 19, Rule 3 of the Civil Procedure Code, whether
the Code applies in terms or not. And when the matter deposed to is
not based on personal knowledge the sources of information should
be clearly disclosed. We draw attention to the remarks of Jenkins
C.J. and Woodroffe J. in ‘PADMABATI DASI’ v. RASIK LAL DHAR’,
37 Cal 259 and endorse the learned Judges’ observations.”

51. In this regard, the Apex Court in the case of Dr. B. Singh v. Union
of India and others, AIR 2004 SC 1923 at paragraph-4 has specifically
observed as follows :

............. It is too much to attribute authenticity or credibility to any
information or fact merely because, it found publication in a
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52.

newspaper or journal or Magazine or any other form of
communication, as though it is gospel truth. It needs no reiteration
that newspaper reports per se do not constitute legally acceptable
evidence...... ”

It is necessary for us to examine Rules 8 and 9 of the PIL Rules,

2010 of the Orissa High Court, which read as hereunder:

53.

Rule-8: Before filing a PIL, the petitioner must send a representation
to the authorities concerned for taking remedial action, akin to what
is postulated in Section 80, CPC. Details of such representation and
reply, if any, from the authority concerned along with copies thereof
must be filed with the petition. However, in urgent cases where
making of representation and waiting for response would cause
irreparable injury or damage, petition can be filed straightway by
giving prior notice of filing to the authorities concerned and/or their
counsel, if any.

Rue-9: Frivolous and vexatious PIL - where the Court is of the
opinion that the Public Interest Litigation petition filed by the
petitioner is frivolous or vexatious or is devoid of public interest
or is filed as camouflage to foster personal gain or is filed for
extraneous and ulterior motives, it shall dismiss the same with
exemplary cost.”

Therefore, the rules are prescribed to do a particular thing in a

particular manner is the well known legal principle laid down right from Privy
Council. The said legal principle is also reiterated by the Supreme Court in
the case of Babu Berghese and others v. Bar Council of Kerala and
others, AIR 1999 SC 1281, wherein the Apex Court at pagragraphs-31 and
32 has held has under”

Paragraph-31: “It is the basic principle of law long settled that if the
manner of doing a particular act is prescribed under any Statute, the
act must be done in that manner or not at all. The origin of this rule is
traceable to the decision in Taylor v. Taylor, (1875) 1Ch D 426 which
was followed by Lord Roche in Nazir Ahmad v. Kind Emperor, 63 Ind
App 372 : AIR 1936 PC 253 who stated as under:

‘Where a power is given to do a certain thing in a certain way, the
thing must be done in that way or not at all.’
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For the reasons stated supra, we answer the said issue No.(ii)
against the petitioner.

54. In the case on hand, from the averments made, it appears that some
allotments were made during the years 2000 to 2007 which have by now
become four to eleven years old. Therefore, by this time the rights of the
allottees have been settled, which is one more strong reason on merit also.
The principle of delay defeats equity will come on the way in exercising our
equitable and discretionary relief in this particular litigation.

Issue No.(iii

55. We have already answered issue nos. (i) and (iv) together and issue
no.(ii) separately, against the petitioner after adverting to the relevant facts
and legal contentions urged by the learned counsel for the petitioner by
recording our reasons. Since we have answered the aforesaid issues
against the petitioner, the further prayer made by the petitioner to entrust the
matter to the CBI for inquiry is totally unnecessary as the petitioner has not
made out a case for entrusting the matter to the CBI in exercise of our
discretionary power under Article 226 of the Constitution. Accordingly, issue
no.(iii) is also answered in negative against the petitioner holding that it is
not at all a case for referring the matter to the CBI for inquiry.

56. In view of the above statement of law laid down by the Supreme
Court, non-compliance of the mandatory rules prescribed by this Court for
filing PIL, the petition is not maintainable. On this ground also, the writ
petition is liable to be dismissed. Since we have answered all the issues
against the petitioner by recording reasons, the writ petition is liable to be
dismissed.

57. In view of our finding that this is not a genuine Public Interest
Litigation petition, this necessarily warrants imposition of exemplary cost,
but having regard to the fact that the petitioner is a young practicing
Advocate, we desist from so doing with the hope and conviction that in the
future the learned Members of the Bar would always keep in mind and abide
by the dicta of the Constitution Bench of the Hon’ble Supreme Court in Sub-
Committee of the Judicial Accountability v. Union of India and others
referred to supra, relevant portion of which is reiterated as hereunder:

............ While the members of the bar may claim to act in public
interest they have, at the same time, a duty of courtesy and
particular care that in the event of the charges being found baseless
or insufficient to establish any moral turpitude, the judge does not
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suffer irreparably in the very process. The approach should not incur
the criticism that it was calculated to expose an able and courteous
judge to public indignity even before the allegations were examined
by the forum constitutionally competent to do so. Propriety
required that even before the charges are proved in the only way in
which it is permitted to be proved, the Judge should not be
embarrassed. The constitutional protection to Judges is not for their
personal benefit; but is one of the means of protecting the judiciary
and its independence and is, therefore, in the larger public
interest.......
Accordingly, the writ petition stands dismissed.

Writ petition dismissed.
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B.N.MAHAPATRA, J These two Writ Petitions have been filed for a
direction to opp. party-railway authorities restraining them from making any
deduction towards value added tax from the payments made to the
petitioner, who is a Transport Contractor and to refund the amount of tax
already deducted from the payments made to the petitioner.

Since the parties are same in both the writ petitions and the facts and
law involved in these petitions are one and the same, both the petitions are
heard together and disposed of by this common judgment.

2. Bereft of unnecessary details, the facts and circumstances giving rise
to the present writ petitions are that the petitioner is engaged in the business
of transporting goods for remuneration. In pursuance of tenders issued by
opposite party-Railway authorities, the petitioner participated in the said
tenders. Being found qualified, the opp. parties issued two work orders in
favour of the petitioner. The required agreements were executed on
30.03.2009 and 04.12.2009 between the petitioner and the Railway
authorities. The nature of the work undertaken by the petitioner is
transportation of rails, PSC, sleepers, glued joints etc. from any place to the
site of work including loading, unloading, rehandling and stacking as per
direction of the Engineer-in-Charge. While making payment towards interim
bills the Railway authorities deducted tax @ 4% from the said payment
towards Value Added Tax (for short, “VAT") under Section 54 of the Orissa
Value Added Tax Act, 2004 (for short, ‘OVAT Act) and also issued
certificates for Tax Deducted at Source (for short, ‘TDS’). Being aggrieved,
petitioner has filed these writ petitions.

3. Mr. D.K. Dwibedi, learned counsel appearing for the petitioner
submits that the petitioner has been assigned with the job of transporting
materials from one place to another for remuneration as fixed under the
contracts and during execution of his assigned work, the ownership of the
said material remains with the railways and at no point of time the same is
either vested with or transferred to the petitioner. Under the terms of
contract, the petitioner has been assigned with the work of transportation of
rails, pre-stressed concrete, sleepers, glued joints etc. including loading,
unloading from any place to the site of work. The rate includes all lead, lift,
ascent, descent, crossing of one or more railway lines, if necessary cutting of
rails from the available longer rail panel to suitable length of not less than 10
metres if required, labour, materials, all taxes, royalty, tools and plants,
machineries and all other incidental charges etc. Thus, the petitioner is
merely a transporter and the activities carried on by him are not coming
under Section 9 of the OVAT Act so as to make the petitioner liable to pay
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tax under the said Act. The petitioner is a bailee and his job is to transport
the goods from one place to another. He is no way connected with sale or
purchase of goods on behalf of the opp. parties. Neither he has any licence
to sell or purchase the goods in any capacity. Therefore, the action of the
opp. parties in deducting VAT from the payments made to him for
undertaking transportation work is illegal and without any authority of law.
The opp. parties may be directed to return the amount of tax deducted from
the payments made to the petitioner.

4. Mr. J. Sahoo, learned counsel appearing for and on behalf of the
opp. party-railway authority submitted that even if the petitioner is a transport
contractor by virtue of provisions contained in Section 54 of the OVAT Act,
opp. parties are obliged under the statute to deduct VAT at the source from
the payments made to the petitioner. Mr. Sahoo referring to sub-section (5)
of Section 54 of the OVAT Act and sub-rule (3) of Rule 60 of the Orissa
Value Added Tax Rules, 2005 (for short, ‘OVAT Rules’) submitted that even
if the contract does not involve transfer of property in the goods and only
involves labour and services, the petitioner has to make an application to the
Assessing Authority for grant of a certificate of no deduction/deduction of tax
on part of a work at source and if the Assessing Authority is satisfied that the
nature of the work is such which justifies deduction of tax on a part of the
work or no deduction of tax, he may after giving the petitioner reasonable
opportunity of hearing grant such certificate as may be appropriate. Where
such a certificate is produced by a contractor before the deducting authority,
until such certificate is cancelled by the assessing authority, the deducting
authority shall either make no deduction of tax or make the deduction of tax
as the case may be, in accordance with the said certificate. Otherwise, the
opp. party-railway authorities are obliged under the Act to deduct tax at
source @4% from the payments made to the petitioner.

Mr. Piyus Kumar Mishra, learned counsel appearing for opposite
party-railway authorities submitted that under Clause Nos. 63 and 64 of the
General Condition of Contract, 2001 all disputes or differences between the
parties have to be referred to the General Manager, who will appoint an
Arbitrator to adjudicate the dispute. In the present case, the petitioner
without exhausting the said alternative remedy for solution of the dispute
between the petitioner and the railway authorities has approached this
Court. Therefore, these writ petitions are not maintainable. Section 54 of the
OVAT Act provides for deduction of tax at source by the deducting authority
from the payments made to the works contractor, if the value of contract
exceeds Rs.50,000/-. The petitioner is a works contractor who has
undertaken the transportation work and as per the provisions of the OVAT



235
M/S. PREM KUMAR -V- GENERAL MANAGER [B.N.MAHAPATRA, J]

Act, 4% of the OVAT was deducted and credited to the Sales Tax Officer,
Sambalpur. A certificate to that effect for deduction of sales tax has also
been issued. Any relaxation towards deduction is generally given by the
sales tax authority. In the present case, no such direction has been received
from the Sales Tax Department. The deduction of 4% sales tax is in
conformity with the Agreement and there is no illegality in the deduction of
sales tax as alleged by the petitioner. As per the Notification N0.985 dated
26.08.1995 of the Finance Department, Government of Orissa, 4% tax is
being deducted in all works contracts.

5. On rival contentions of the parties the questions that fall for
consideration by this Court are as follows:-

() Whether the transporter who is exclusively engaged in the activity of
transporting the goods from one place to another including loading
and unloading is a dealer as defined under Section 2(12) of the
OVAT Act and is liable to pay tax under the OVAT Act?

(i) Whether Section 54 of the OVAT Act and Rule 60 of the OVAT Rules
authorize the Opp. Party-Railway Authorities to deduct tax at source
from the payments made to the petitioner for executing transport
contract?

6. To deal with the first question, it is felt necessary to know what is
contemplated under Section 2(12) of the OVAT Act which defines the term
‘Dealer’ and Section 9 of the said Act which deals with ‘charge to tax and
incidence’

“Section 2(12) “Dealer” _means any person who carries on the
business of buying, selling, supplying or distributing goods,
executing works contract, delivering any goods on hire-purchase or
any system of payment by installments, transferring the right to use
any goods or supply by way of or as part of any service, any goods
directly or otherwise, whether for cash or for deferred payment or for
commission, remuneration or other valuable consideration and
includes;

(Underlined for emphasis)

€) a casual dealer.

(b) a commission agent, a broker or a del credere agent or an
auctioneer or any other mercantile agent, by whatever name called;
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(© a non-resident dealer or an agent of a non-resident dealer or a local
branch of a firm or company or association or body of persons
whether incorporated or not, situated outside the State;

(d) a person who, whether in the course of business or not,--

() sells goods produced by him by manufacture, agriculture,
horticulture or otherwise; or

(i) transfers any goods, including controlled goods whether in
pursuance of a contract or not, for cash or for deferred payment or
for other valuable consideration;

(iii) supplies, by way of or as part of any service or in any other manner
whatsoever, goods, being food or any other articles for human
consumption or any drink (whether or not intoxicating), where such
supply or service is for cash, deferred payment or other valuable
consideration.”

‘Dealer’ as defined under Section 2 (12) of the OVAT Act is a person who
carries on the business of buying, selling, supplying or distributing goods,
executing works contract, delivering any goods on hire-purchase or any
system of payment by installments, transferring the right to use any goods or
supply by way of or as part of any service, any goods directly or otherwise,
whether for cash or for deferred payment or for commission, remuneration or
other valuable consideration etc. A transporter who is not involved in the
business of such purchase and sale of goods cannot be assessed to tax as
a dealer under the OVAT Act. The constitutional provisions are amply clear
on this point. Entry 54 of List Il of Seventh Schedule and Entry 92A of List |
of First Schedule of the Constitution of India authorize levy of tax only on
sale and purchase of goods other than newspaper. For ready reference, the
said entries are quoted below:

Entry 54 Schedule-VII (Il):- “Taxes on the sale or purchase of goods
other than newspapers, subject to the provisions of Entry 92A of List
l.”

XX XX XX XX
Entry 92A of Schedule-VII (I) :- “Taxes on the sale or purchase of
goods other than newspapers, where such sale or purchase takes
place in the course of inter-State trade and commerce.”

Section 9 of the OVAT Act which deals with “Charge to tax and
incidence” provides as under
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“Section 9. Charge to tax and incidence — There shall be levied
in accordance with the provisions of this Act.-

(a) a Value Added Tax hereinafter called VAT on the sale or purchase of
goods by a dealer; and

(b) a turnover tax in lieu of VAT on the taxable turnover of sales of every
retailer registered under this Act, whose annual gross turnover does
not exceed rupees ten lakhs and dealers of any specific class or
category as may be notified under Section 16.”

(Underlined for emphasis)

A conjoint reading of the above statutory and constitutional provisions
makes it amply clear that a ‘transporter’ who is exclusively engaged in the
business of transporting goods from one place to another including loading
and unloading of goods is not a ‘dealer’ so as to attract its liability to pay VAT
in respect of goods it carries from one place to another as a transporter.

This Court in Indo Arya Central Transport Ltd. Vs. Sales Tax
Officer, Cuttack-l, West Circle, Cuttack and Ors., (2008) 15 VST 186
(Orissa) held that a transporter who is not engaged in the business of
purchase, sale of goods besides its transport business is not a dealer liable
to pay sales tax in respect of goods he carries from one place to another as
a transporter.

7. In the instant case, undisputedly the nature of the work carried on by
the petitioner is of transportation of rails, pre-stressed concrete, sleepers,
glued joints etc. including loading, unloading, which is purely a contract for
transport of goods from one place to another and it is not a works contract.
Therefore, the petitioner is not a dealer as defined under Section 2(12) of the
OVAT Act and is not liable to pay tax under the said Act.

8. To deal with the second question, it is necessary to know what is
contemplated in Section 54 of the OVAT Act and Rule 60 of the OVAT
Rules. The relevant provisions of the said Section and the Rule are
reproduced below:-

“Section 54  Deduction of tax at source from payment to works
contractor — (1) Notwithstanding anything contained in Section 50
or any other law or contract to the contrary, any person responsible
for making payment of any sum to any contractor (hereinafter




(@)
(b)
(€)
(d)

(e)
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referred to in this section as deducting authority) for carrying out any
works contract, which involves transfer of property in goods, in
pursuance of a contract between the contractor and —

the Central Government or any State Government, or
any local authority, or
any authority or corporation established by or under a statute, or

any company incorporated under the Companies Act, 1956 (1 of
1956) including any state or Central Government undertaking, or

any co-operative society, or any other association registered under
the Societies Registration Act, 1860 (2 of 1860) shall, at time of
credit of such sum to the account of the contractor or at the time of
payment thereof in cash or by issue of a cheque or draft or any other
mode, whichever is earlier, deduct, subject to the certificate, if any,
produced by the contractor in pursuance of Sub-section (5), an
amount towards tax equal to four per centum of such sum in respect
of the works contract, if the value of works contract exceeds rupees
fifty thousand.”

(2) XX XX XX
3 XX XX XX
(4) XX XX XX

(5) (a) Where, on an application being made by the contractor in
this behalf, the assessing authority is satisfied that any works
contract of the nature referred to in Sub-section (1) involves both
transfer of property in goods and labour or services, or involves only
labour or services and, accordingly, justifies deduction of tax on a
part of the sum in respect of the works contract or, as the case may
be, justifies no deduction of tax, he shall, after giving the contractor a
reasonable opportunity of being heard, grant him such certificate as
may be appropriate, in the manner prescribed:

Provided that nothing in the said certificate shall affect the
assessment of the tax liability of the contractor under this Act:

Provided further that where the assessing authority, in
consideration of the facts and circumstances of the case, is of the
opinion that such certificate of no deduction or deduction of tax on a
part of the sum as claimed is not justified he may, after allowing the
dealer a reasonable opportunity of being heard, refused to issue
such certificate.
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(b) Where such a certificate is produced by a contractor before the
deducting authority, until such certificate is cancelled by the
assessing authority, the deducting authority shall either make no
deduction of tax or make the deduction of the tax, as the case may
be, in accordance with the said certificate.”

(underlined for emphasis)

Rule 60- Grant of certificate of no deduction/deduction of
tax at source, by the Commissioner to the works contractor —

(1) XX XX XX
(2) XX XX XX
3) If the particulars and documents furnished by the contractor

are correct and complete in all respects and after making such other
enquiries, as deemed necessary, the assessing authority is satisfied
that the works contractor concerned involves both transfer of
property in goods and labour or service, or involves only labour and
services and justifies deduction of tax or no deduction of tax, as the
case may be, he may, after giving the applicant a reasonable
opportunity of being heard, grant a certificate in Part Il of Form VAT-
606, within a period of thirty days from the date of receipt of the
application and, shall forward a copy of such certificate to the
deducting authority, under whom the work is executed.”
(underlined for emphasis)

9. Section 54 provides for deduction of tax at source from payment
made to works contractor. It provides that any person responsible for making
payment of any sum to any contractor for carrying out ‘any works contract’
which involves transfer of any property in goods shall at the time of credit of
such sum to the account of the contractor or at the time of payment thereof
deduct an amount towards tax equal to 4% or such sum in respect of ‘works
contract’ subject to certificate if any produced by the contractor in pursuance
of subsection (5) of Section 54. Sub-section (5) further provides that on an
application being made by the contractor in this behalf, if the assessing
authority is satisfied that any works contract of the nature referred to in Sub-
section (1) involves both transfer of property in goods and labour or services,
or involves only labour or services and, accordingly, justifies deduction of tax
on a part of the sum in respect of the ‘works contract’ or, as the case may
be, justifies no deduction of tax, he shall, after giving the contractor a
reasonable opportunity of being heard, grant him such certificate as may be
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appropriate, in the manner prescribed. Thus, the deduction of tax at source
is only from the payments made to the ‘works contractor’ for carrying out any
works contract. The deduction is not referable to a transport contractor.

Similarly, Rule 60 provides for grant of certificate of no
deduction/deduction of tax at source, by the Commissioner to the works
contractor. Sub-rule (3) provides that if the assessing authority is satisfied
that the works contract concerned involves both transfer of property in goods
and labour or service, or involves only labour and services and justifies
deduction of tax or no deduction of tax, as the case may be, he may, after
giving the applicant a reasonable opportunity of being heard, grant a
certificate. Here also grant of certificate of no deduction/deduction of tax at
source is referable to a works contract.

Thus Section 54 of the OVAT Act and Rule 60 of the OVAT Rules do
not provide for deduction of Tax at source from payment made to ‘transport
contractor’.

10. There is a distinction between a ‘works contractor’ and ‘transporter’
who carries on transport business. The Act itself makes such distinction by
providing two separate definitions.

It is relevant to reproduce here Section 2(57) of the OVAT Act which
defines “transporter”, “carrier” or “transporting agent”.

Section 2 (57)“transporter”, *“carrier” or “transporting agent”
means the owner or any person having possession or control of a
goods vehicle, who transports on account of any other person for
hire or on his own account, any goods from one place to another,
and includes any person whose name is entered in the permit issued
under the Motor Vehicles Act, 1988 (59 of 1988) as the holder
thereof, the driver or any other person in charge of such vehicle.”

It is also relevant to reproduce here Section 2(63) of the OVAT Act
which defines “works contract”

Section 2 (63) “works contract” means a contract for the
construction, building, manufacture, processing, fabrication, erection,
installation, fitting out, improvement, modification, repair or
commissioning of any property.”

Perusal of Section 2(57) and Section 2(63) of the OVAT Act makes it

amply clear that the activities carried on by a “transporter”, “carrier” or
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“transporting agent” are different and distinct from the activities carried on by
a ‘works contractor’.

11. It may be relevant to refer Clause-2 of Schedule - *“A”
(TRANSPORTATION OF RAILWAY MATERIALS) Annexure-2 of the
contract which runs as under:-

“If Rlys materials are lost, stolen or damaged while on transit, the
cost of the same, at twice of the prevailing market rate will be recovered
from the contractor’s dues and contractor will have no claim whatsoever on
this account.”

This clause itself shows that ownership of the materials required to
be transported remains with the opp. parties and at no point of time, such
ownership is transferred or conferred on the petitioner. Consequently, the
element of sale is absent in the present case.

The petitioner is only a bailee and his job is to transport the goods
from one place to another for which, his services are being remunerated. He
has nothing to do with the sale and purchase of the goods on behalf of the
opp. parties because neither he has any licence to sell nor purchase goods
in whatever capacity. Thus, the petitioner is not effecting any sale or
purchase of goods so as to come within the ambit of Section-9 which is the
charging provision of the OVAT Act. Hence the action of opp. party-Railway
authorities in deducting VAT @ 4% towards payment made to petitioner is
not only illegal but also sans any authority of law.

12. In view of the above, we are unable to accept the contention taken by
the learned counsel appearing for the opp. party-railway authorities that
Section 54 of the OVAT Act and Rule 60 of the OVAT Rules provide for
deduction of tax at source from the transport contractor. Therefore, the opp.
party-railway authorities are not justified in deducting tax at source from the
payments made to the petitioner who is a transport contractor and solely
engaged in transporting the goods from one place to another.

13. In view of our above findings, it is open for the petitioner to approach
the General Manager, East Coast Railway, Bhubaneswar (O.P. No.1) for
refund of the tax already deducted from the payment made by the petitioner-
transport contractor.

14. Both the writ petitions are allowed accordingly.

Writ petitions allowed.
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STATE OF ORISSA&ORS. ... Opp.Parties.
A. INCOME TAX ACT, 1961 (ACT NO.43 OF 1961 ) — S.10 (23-C) (vi).

The word “solely” means exclusively — The expression “solely”
makes it clear that only the income of the institution established solely
for educational purposes and not for commercial activities is entitled
for exemption — In deciding the character of the recipient of the
income, it is necessary to consider the nature of the activities
undertaken — If the activity has no co-relation to education, exemption
has to be denied — The recipient of the income must have the character
of an educational institution to be ascertained from its objects.

(Para 53,54)

B. INCOME TAX ACT, 1961 (ACT NO.43 OF 1961) — S.10 (23-C) (vi).

In order to be eligible for exemption U/s.10 (23 C) (vi) of the I. T.
Act, the following conditions are to be satisfied —

() there must be an educational institution,
(i) such University or other educational institution must exist
solely for educational purposes,
(iii) it should not exist for the purposes of profit and
(iv)  approval by the prescribed authority.
(Para 48)
Case laws Referred to:-

1. AIR 2003 SC 355 : (T.M.A. Pai Foundation & Ors. .V. State of
Karnataka and Ors.)
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B.N. MAHAPATRA, J. This Writ Petition has been filed challenging
the order dated 25.01.2008 passed under Annexure-1 by Opposite Party
No.1-Chief Commissioner of Income Tax, Bhubaneswar (for short, ‘CCIT’)
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refusing approval under Section 10(23C) (vi) of the Income Tax Act, 1961
(for short, ‘IT Act’) for the financial year 2006-07 on the ground that the said
order has been passed illegally, arbitrarily, without application of mind and in
violation of provisions of the I.T. Act. In Annexure-1 the CCIT has refused to
grant approval under Section 10(23C)(vi) of the I.T. Act on the ground that
the petitioner-institution is not existing solely for educational purpose and it is
engaged in business which is not incidental to the attainment of its objective
of education and also no separate books of accounts are maintained in
respect of its business.

Further challenge has been made by the petitioner to the order dated
22.12.2010 (Annexure-1/H) passed by the CCIT rejecting the petition made
under Section 154 of the IT Act on the ground that the same has been
passed without hearing the petitioner which amounts to violation of the
principles of natural justice.

2. Petitioner’s case in a nutshell is as follows:

Petitioner is a Society registered under the Registration of Societies
Act, 1860 on 06.03.1987. Some educationalists, philanthropists along with
President of Orissa Jesuit Society, Professor, Director and Administrator of
XLRI, Jamsedpur with an object to establish a Business School (for short ‘B
School’) joined together with a view to impart education on business
management. The State of Orissa allotted land measuring Ac.20.0 acres and
funds of Rs.2.14 crores. The said Society from the aforesaid fund coupled
with other donations built the Xavier Institute of Management, Bhubaneswar
(for short ‘XIMB’) to impart B School education to educate and train the
efficient and able Manager to man and manage industries, organisations
and other organizations such as medical college for Doctors, Engineering
College for Engineers and Law College for Lawyers. Apart from class room
interaction, the students in non-classes or in classes are encouraged to
analyse, anticipate, innovate and otherwise prepare themselves for better
career through the qualified able faculties. The Institute prepares its own
curriculum/courses of study, which is approved by All India Council of
Technical Education (for short ‘AICTE’) and has built up a reference library
with books/periodicals/journals, research and other publications, planned
education in the class room, seminar and other types of trainings by lectures
and Socratic method of discussions holding examinations and awarding
Diploma and Post-Graduate Degrees as well as Certificates to the
successful candidates. In course of time, it has been found that ‘B’ Schools
are good source to produce able managers in the field of business, finance,
human resources, systems and operation management and other fields of
social science for which every year the business and other management
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houses come to the campus to conduct interviews and recruit promising
students for which the petitioner institute is a catalyst.

3. The institute admits the eligible students from every strata of the
society and even from the under-privileged groups where 50% seats are
reserved for students from State with the help of bank finance to educate
students. The institute has very able faculties who are involved in every aspect
of education in the above fields and as a part of practical training it trains the
students to make them to take up their career effectively to serve the Nation in
their different capacities and it has also its objects in clauses (a) to (i) in
paragraph ‘B’ of its Memorandum of Association. The institute with the above
objects admit students after holding entrance test at Post Graduate level.

4. Within a very short span of its inception various other reputed
Organisations approved the institute and assigned it to prepare programmes
to be undertaken, researches to be conducted, to transfer knowledge to
those persons and to provide on spot training to the class of people for
whom they were conducting programmes or researches. The institute
conducts core courses and elective courses which are broadly divided into
three categories such as (i) development and social entrepreneurship, (ii)
rural business development, and (iii) rural finance.

5. The petitioner created a Centre for Development Research &
Training (for short, ‘CENDERET’) in the institute as much as it created
departments for disciplines to educate the students and appointed non-
faculty staff and had opened Zonal Centres in different parts of the State
where such trainings are undertaken. Depending on the person and the
manner and their object, the petitioner institute through its academic faculties
had to receive fees, incurred expenses, prepare projects and in some cases
debited the expenses either to the projects or to the institute, but all the fees
and expenses are recorded, audited by reputed internal and statutory
auditors and full disclosure were made not only for admission fees and
tuition fees of the students but also of those classes of others who paid for
their projects and with the help of the petitioner upgraded their knowledge
which broadly came under the concept of imparting education.

6. For the purpose of Accountancy in respect of the receipts, the
petitioner puts them into a broad head of training and consultancy. The
petitioner also for most of the years, receives the grants and donations
unrelated to any specific assignments. Since the financial year 1987-88, the
heads of income were recorded under the heads students’ fee, training and
consultancy, grants and donations, other income.
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7. Since the petitioner institute is a charitable institution under Section
2(15) of the IT Act and was receiving donations, it applied for necessary
registration under the Act which has been granted and the registration is still
subsisting. The petitioner also applied for Section 80G certificate which
enabled a donor a deduction of the amount from its total income. The
petitioner is registered under the Foreign Contribution (Regulation) Act, 1976
under the Ministry of Home Affairs with effect from 13.09.2001. The
Memorandum of Association of the petitioner provides in paragraph ‘L’ that
no portion of the income shall be distributed among its members by way of
profit dividends or bonus. Those who donated were exempted from tax and
those who advanced money for the aforesaid reasons deducted taxes at
source either voluntarily or being compelled by the Department. Petitioner for
the assessment year 2009-10 applied for Nil deduction certificate under
Section 197 of the IT Act and was granted on 19.03.2009. Subsequent
application for the assessment year, 2010-11 was filed but no action was
taken, possibly for the reason for non-approval by the authority in Annexure-
1.

8. After the registration was granted under Section 12A of the IT Act,
the petitioner has been submitting returns for the assessment years from
1990-91 to 2010-11. Assessment for the assessment years 2004-05, 2005-
06 and 2006-07 were completed under Section 143(1) of the IT Act and
refunds wherever due were given along with interest. In the assessment
order passed under Section 143(3) for the assessment year 2004-05 the
Assessing Officer held that the petitioner is a charitable institution under
Section 2(15) of the IT Act and treated its income exempted under Sections
11 and 12 of the IT Act as charitable educational institution.

9. While the assessment was being completed it was suggested that
the petitioner might make an application under Section 10 (23C)(vi) of the IT
Act before the appropriate authority, in view of the Taxation Laws
Amendment Bill 2006, as its gross receipts were more than rupees one
crore. But the Assessing Officer allowed the benefit without any approval by
the authority. The petitioner without verifying its veracity applied to the
concerned authority on 25.01.2007, which is in the statutory form and gave
requisite information to justify its activities to indicate that it is an educational
institution existing solely for educational purposes and not for purposes of
profit. The said approved authority gave a hearing, and as required by the
said approved authority various details were filed before it. After hearing the
petitioner, the CCIT passed the impugned order under Annexure-1 holding
that the petitioner is imparting education in Post Graduate level, but the
receipts which have been made under head training and consultancy which
the petitioner explained to be incidental to education and caters solely to the
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institute’s main object for educational purposes is not correct for the reasons
stated in the said order.

10. On receipt of the impugned order under Annexure-1, the petitioner
filed a petition under Section 154 of the IT Act before the CCIT on
16.12.2010 which was within time to revise the order passed under
Annexure-1 on the ground that the CCIT while passing the order has made a
mistake in considering the main and subsidiary objects of the institute and
the nature and genuineness of the activities of the petitioner as the execution
of the projects was a part of practical training for ‘B’ School as the curriculum
of the said School. Learned authority without hearing the petition rejected the
same ex parte on 22.12.2010 holding that there is no mistake apparent on
the face of the record.

11. As a consequence of erroneous order passed under
Annexure-1, the petitioner shall be prejudiced as the assessing authority has
started making assessment for the years that were not time barred by
reopening assessments and taking up the pending assessment being
influenced by the order passed under Annexure-1. The assessments already
completed for the assessment years 2005-06 and 2007-08 are pending in
appeals. The Assessing Officer has issued notices under Sections 142(1)
and 143(2) of the IT Act for making assessment for the assessment year
2009-10. Hence, the writ petition.

12. Mr. B.K. Mahanti, learned Senior Advocate appearing for the
petitioner submitted that the object of establishing educational institution is
not to make profit. Imparting education in the case of the petitioner is
charitable in nature. The charitable nature of the occupation of establishing
and running an educational institution has been recognized by the Hon’ble
Supreme Court in the cases of T.M.A. Pai Foundation and other vs. State of
Karnataka and others, AIR 2003 SC 355 and Unni Krishnan, J.P. and others
vs. State of Andhra Pradesh and others, AIR 1993 SC 2178. However, the
Authority having completely lost sight of the aforesaid aspects, passed the
impugned order without considering the main objects and the nature of the
alleged other activities undertaken by the petitioner. Short duration
management development programmes, feasibility study and research
activities and training as conducted by the petitioner cannot by any means
be construed to be taxable under the Act even though the petitioner earns
some amounts out of such programmes after meeting all the expenditures.
The surplus is spent for the purpose of student's education without
distributing among the members. The Opposite Party No.1 was in error in
not following the judgment of the Hon'ble Supreme Court in the case of
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American Hotel & Lodging Association Educational Institute vs. CBDT,
(2008) 301 ITR 86 (SC) and Additional Commissioner of Income Tax vs.
Surat Art Silk Cloth Manufacturers’ Association, (1980) 121 ITR 1, wherein
the principles of main and subsidiary objects are explained.

13. Mr. Mahanti, learned Senior Advocate further contended that the
order under Annexure-1 is a nullty as the prescribed authority
misunderstood the relevant provisions of law. Opposite Party No.l
misconstruing his powers under proviso (1) to Section 10(23C)(vi) of the I.T.
Act, passed the impugned order. Further the prescribed authority has also
misunderstood the English word “solely” for educational purposes. Ascribing
a narrow meaning to the word “education” and relying on the principle
decided in Sole Trustee, Lok Shikshan Trust vs. CIT, Mysore, AIR 1976 SC
10, which was beneficial to the Revenue, the prescribed authority treated the
income from the petitioner's activities from “consultancy and training” and
“grants and donations” imparted as part of its courses of study as non-
educational activities. The interpretation given to the word ‘education’ by the
prescribed authority is contrary to the principles of interpretation of fiscal
statute. Thus, the order impugned in this writ petition is irrational. Taking
judicial notice of many factors without confrontation, the prescribed authority
rejected many papers without assigning any reason. For every project there
were separate agreements and there were separate ledger accounts for
training and consultancy and grants and donations. Opposite Party No.l
rejected most of the explanations offered by the petitioner high-handedly.
The authorized officer misunderstanding the accountancy principles held that
no separate account is maintained and no proper accounting system has
been adopted by the petitioner. He has also disposed of the petition filed
under Section 154 C of the I.T. Act without giving opportunity of hearing to
the petitioner which is required under laws as declared by the Hon'ble
Supreme Court in the case of Sahara India (Firm), Lucknow vs.
Commissioner of Income Tax, Central-l and Another, (2008) 14 SCC 151.

14, The finding of fact is vitiated on many grounds, particularly by placing
reliance on irrelevant materials, excluding relevant law as well as on
complete ignorance of latest judgments. The prescribed authority committed
grave error of law and procedure as his order was hit by per incuriam rule
and by rule of res-judicata. He has also misunderstood his power under
Section 10(23C)(vi) of the I.T. Act to grant continuance of the benefit to the
institution, which is already registered under Section 12A of the said Act. On
the point of per-incuriam rule, Mr. Mahanti, learned Senior Advocate relied
on the judgment of the Hon’ble Supreme Court in the case of Punjab Land
Development and Reclamation Corporation Ltd., Chandigarh vs. Presiding
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Officer, Labour Court, Chandigarh and others (1990) 3 SCC 682;
Government of Andhra Pradesh and Another vs. B.Satyanarayan Rao and
others (2000) 4 SCC 262; and State of Orissa vs. Nalinikanta Muduli, (2004)
7 SCC 19. While canvassing the argument on the rule of res-judicata, Mr.
Mahanti submitted that when the set of Memorandum of Association of the
petitioner-institution in its entirety was registered under Section 12A of the
I.T. Act holding that the petitioner institute is existing for charitable purpose
of imparting education under Section 2(15) of the said Act and certificate
under Section 80G was granted, the prescribed authority was precluded
from reopening the same issue. In support of his contention, Mr. Mahanti,
learned Senior Advocate relied upon the decisions of the Hon’ble Supreme
Court in the cases of Bharat Sanchar Nigam Limited and Another vs. Union
of India and others, (2006) 3 SCC 1; M/s. Radhasoami Satsang, Saomi Bag,
Agra vs. Commissioner of Income Tax, (1992) 193 ITR 321, Director of I.T.
vs. Escorts, (2008) 300 ITR 75 (Delhi) and Sardar Kehar Singh (1992) 195
ITR 769 (Raj) .In the impugned order, the prescribed authority has taken into
consideration some irrelevant materials and has not followed the guidelines
laid down in the case of American Hotel Case (supra), which on principle
follows Surat Art Silk (1980) 2 SCC 31.

15. Placing reliance on the judgment of the Hon’ble Supreme Court in the
case of Ujambai, AIR 1962 SC 1621, Mr. Mahanti submitted that orders
which are ex facie nullity are not protected as they are orders passed without
jurisdiction. It was further argued placing reliance on Animiscc, 1969 (1)
ALLER 208 (HL) that such an order can be challenged in a court. The
aggrieved party is entitled to protection of a court where the authority by
reason of misconstruction or omission of the law or for any other reason
uses his discretion to counter the policy. Reliance was also placed in the
case of R (Electrocal Commissioner) vs. West Minister Mag Ct., (Lord
Brown), (2011) 1 ALL ER 1, Padfield vs. Minister of Agriculture Fisheries and
Food, (1968) 1 ALL ER 694 : (1968) AC 997 and the decision in Tower
Hamlets London BC vs. Chetnik Developments Ltd., (1988) 1 ALLER 691
and the judgment of the Hon’ble Supreme Court in the case of Akhil
Bharatiya Upbhokta Congress vs. State of Madhya Pradesh and others,
(2011) 5 sCC 29.

16. In the petitioner's case, policy behind the law is to encourage
establishment of educational institutions by non-government organizations
and entities and to keep them under control and discourage spurious ones.
They must be understood by reading the history, so that such institutions are
not only encouraged but also controlled. The institutes which are registered
under Section 12-A of the I.T. Act are not to be treated as new ones.
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17. In any event the words “Education” and “incidental” are not defined
under the Statute. But the prescribed authority has chosen narrower
interpretation as against the wider meaning of “education”. Learned authority
created an ambiguity deliberately in the language employed where under the
rules of statutory interpretation, the provisions must be construed in a
manner that benefits the assessee. Placing reliance on the decision of the
Hon’ble Supreme Court in Surat Art Silk (supra), it was submitted that an
adverse decision might have serious repercussion on large number of public
trusts in the country. Further, placing reliance upon the judgment of the
Hon’ble Supreme Court in T.M.A. Pai Foundation (supra), Mr. Mahanti
submitted that the Hon’ble Supreme Court recognized the right to establish
and maintain “educational institutions”. Education is a recognised head of
charity. Therefore, those who are not within the special categories carved
out in Articles 29(1)/30(1) have their right to establish and maintain inter alia
educational institutions. The right was inter alia conceded to establish private
educational institution, in contradiction to Government institutions. It was
further submitted by Mr. Mahanti that in the aforesaid case, the Hon'ble
Supreme Court further held that while other private educational institutions
impart education their right cannot be taken away for their choice in the
matter of (i) selection of students, (ii) fixation of fees and (iii) affiliation and
recognition to be available to them. The Hon’ble Supreme Court following
the decision in Unnikrishnan, AIR 1993 SC 2178 : (1993) 1 SCC 645 held
that they are of necessity in the present day context as it is not possible to
do without them because the Government is not in a position to meet the
demand.

18. Mr. Mahanti submitted that to teach the students, the petitioner has to
rely on model projects prepared by past practices or experiences of business
corporate or create artificial models and spend its own money. But a
management institute, having able faculties in many disciplines, may be
approached for consultancies and training and entered into agreements,
sanctioned budgets etc. The petitioner maintains separate books of account
for each project. In M/s. Dharmaposhanam Company, Kerala vs.
Commissioner of Income Tax, Kerala, (1978) 3 SCC 414, the Hon'ble
Supreme Court held that the limiting condition does not apply to educational
institute. A citizen has a fundamental right for education for a medical,
engineering or other professional degree.

19. The prescribed authority is not justified to apply the rule of
interpretation for claim of exemption and also the principle of interpretation of
fiscal laws to be construed strictly so long as the provision is free from
ambiguity and strict interpretation rules are not applicable in machinery
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provision. In support of his contentions, Mr. Mahanti further relied upon the
judgments of the Supreme Court in CIT V. Naga Rills Ltd., (1973) 89 ITR
236 (SC); CED v. R. Kanakasabai and others, (1973) 89 ITR 251 (SC); CIT
v. Kulivalley, (1970) 77 ITR 578 and Radha Kishan Bhatia vs. Union of India
and others, AIR 1965 SC 1072. The educational institutions are not defined
either in 1922 or 1961 Act. Learned prescribed authority following Lokshikan
construed the meaning of education in a narrow sense even though the
Supreme Court did not agree with the view in Surat Art's case, 1980 (2)
SCC 31. The Supreme Court in State of Orissa v. Mamata Mohanty, (2011)
3 SCC 436, recognized education as the process of systematic instruction
which a person has received.

20. The objects as delineated in Pr. 3E, 3F, 3G & 3H which are really
common and solely for the purpose of education need not be clinically pure
without contamination of anything else. It is submitted that when the law
considering other educational institution existing solely for education had
consistently permitted businesses earlier even as a primary object permits
educational institution to be exempted at different times, the learned
prescribed authority is silent about the objective of the petitioner-institution
stated in paragraphs A & B of its objects and silent about its courses of study
which are covered under clause-3B(d) (e)(f) of the objects.

21. The petitioner institution maintains separate accounts such as
CENDERET-FCR Books of Account, CENDERET-General Books of
Account, Education Unit Books of Account. The day to day financial
transactions are recorded in (a) Day Book Bank Book, Cash Book & Journal
Book, (b) General Ledger, (c) Project’ activity wise Ledger, (d) Separate
computerised (Customized) pay roll package & (e) Separate Computerized
(Customized) fee collection package at the end of each financial year
financial statements viz. Income & Expenditure Account and balance sheet
are prepared for each set of books. The individual statements are
consolidated to generate a complete set for the institute as a whole on which
auditor signs after being approved by the Governing Body of the Institute.
Prescribed authority is not justified to describe some of the activities of the
petitioner-institute as business activities giving a restricted meaning to the
word “Education” taking into consideration the magnitude of expenses and
that the petitioner can meet its expenses from receipt from fees for
admission and tuition as these reasons are irrelevant. Not the magnitude of
expenses but gross receipt is the criteria for approval. The magnitude of
expenses and the meeting of the expenses for running the educational
institution are not relevant nor provided under Section 10(23C) (vi), and
proviso (i), (i) and (iii) to said Section. The prescribed authority created a
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self created policy for a subjective satisfaction without objective standard.
Opposite Party No.1 is silent if profits are earned from activities alleged are
in the nature of business and application of those incomes, but avoided as
they are not necessary.

22. Soon after the passing of the impugned order, assessment for the
assessment year 2005-2006 was reopened u/s. 147 and the assessment for
the assessment year 2007-2008 was completed. Assessment for the
assessment years 2006-2007, 2009-2010 and 2010-2011 are pending for
assessment. In the order under Annexure-1 the CCIT relied on Lok
Shikshan (supra) the ratio of which decision was disapproved by a larger
bench and not being aware of the legal meaning of the word “incidental as
decided by the Supreme Court in Thanti Trust 247 ITR 785, 795 has resulted
in error apparent on the record as indicated in the Boards circular
(Annexure-7 of the rejoinder), and the petitioner filed a petition u/s. 154 of
the I.T. Act which was disposed of without hearing the petitioner.

23. The order under Section 154 of the I.T. Act was passed in violation of
the principle of natural justice as no opportunity of hearing was given to the
petitioner. In support of his contention Mr. Mahanti relied upon the
judgments in Rupa Ashoka Hurra v. Ashok Hurra and another, (1999) 2 SCC
103 approved in Bharat Sanchar, 2006 (3) SCC 1, Maneka Gandhi, (1978) 1
SCC 248 and S.L. Kapoor, (1980) 4 SCC 379. Reliance was also placed in
Mercury Energy Ltd. vs. Electricity Corporation, Newzealand, (1994) 1 WLR
521, where the Court declared an order of the Minister to be a nullity, as it
was passed without hearing. In support of his contention, Mr. Mahanti also
relied upon the cases of Shri Bhagwan vs. Ramchand, AIR 1965 SC 1767,
State of Orissa vs. Binapani, AIR 1967 SC 1269, SDO vs. Gopal Chandra
Khound, AIR 1971 SC 1190, State of Kerala vs. K.G. Madhavan Pillai &
Ors.,(1988) 4 SCC 669, Sahara India vs. CIT, (2008) 14 SCC 151, and
Rajesh Kumar vs. Dy. CIT & Others, (2007) 2 SCC 181. Requirement of
giving reasonable opportunity of being heard before an order is made, is
generally read into the provisions of a statute particularly when the order has
adverse civil consequence for the party affected. The principle will hold good
irrespective of whether the power conferred on a statutory body or tribunal is
administrative or quasi judicial authority. Reliance was also placed on the
judgment of the Hon’ble Supreme Court in C.B. Gautam vs. Union of India
and others, (1993) 1 SCC 78 in support of the contention.

24, The Hon'ble Supreme Court in the case of American Hotel (supra),
observing the importance of the subject, specifically examined “extent of
power taken under Section 10(23C)(vi)” and reversed the refusal of prior
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approval for the reason that the said institute was having surplus income and
diverted funds to its head office. In granting the approval u/s. 10(23C) (vi) of
the Act, the principles decided in Surat Art’s case (supra), (even if it was not
education, but an institution having objects of general public utility) shall
apply. It was held that the test is the nature of activity. The prescribed
authority may grant exemption under section 10(23C) (vi) putting the
stipulation to the effect that subject to fulfilment of the stipulation, approval
be given than denying the approval. This Court in the case of S.J. Charitable
Trust v. Chief Commissioner of Income Tax in W.P.(C) No.11811 of 2010
judgment of which was pronounced on 26.7.2010, placed reliance on the
judgment of the Hon’ble Supreme Court in the case of American Hotel
(supra), while considering the order of rejection of the petition filed by the
petitioner u/s. 10(23C)(vi) of the Act, 1961 and remanded the matter to the
Chief Commissioner, Income Tax.

25. Mr. Mahanti, further submitted that in the matter of judicial review,
when an authority decides the matter relying on many materials, some of
which are treated as irrelevant, the review court has to quash it as it cannot
know as to what extent the mind of the authority was influenced by the
irrelevant materials. Placing reliance on the judgments in the case of AG vs.
De Keysore Hotel, (1920) AC 508 and Burma Shell, (1965) AC, Mr Mahanti
submitted that the discretionary power should be exercised by (i) taking all
relevant factors, (ii) excluding all irrelevant factors, and (iii) passing orders
which are neither perverse nor irrational.

26. It was submitted that proviso VIl to Section 10(23C)(vi) of the I.T. Act
permits the other educational institution to carry on business. The limiting
conditions are (a) the business shall be incidental to attainment of objectives
of education, (b) what is incidental is defined in AC vs. Thanti Trust, (2001)
247 ITR 785 (SC) and (c) it requires separate books of account to be
maintained. Maintenance of separate accounts is not prior or precondition but
limiting condition. Profits and gain of business should not be incidental to the
attainment of its objects. Incidental is not sub-ordinate to something of greater
importance, having a minor role, but incidental because its income is utilized
by the institution for the purpose of achieving its end. Each project has
separate books of account reflecting either surplus or deficit which were
ultimately added up and reflected in the P & L account under head
consultancy and training as well as grants and donations and other receipts.
The later receipts were also for consultancy and training, but being in foreign
currency were to be separately reported to a statutory authority.

27. Placing reliance on the judgments of the Hon’ble Supreme Court in
the case of Bangalore Medical Trust vs. B.S. Muddappa and others, (1991) 4
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SCC 54 and U.P. State Road Transport Corporation and another vs. Mohd.
Ismail and others, (1991) 3 SCC 239, Mr. Mahanti, submitted that when a
statute provides guidelines, rules or regulations framed for exercise of
discretion then the action should be in accordance with it. Even where
statutes are silent and only power is conferred to act in one or the other
manner, the authority cannot act whimsically or arbitrarily. It should be
guided by reasonableness and fairness. The legislature never intends its
Authority to use it unfairly. The prescribed authority in passing the order
relies on his power under Section 10(23C)(vi) instead of renewing it, refuses
approval, ignoring the order of another authority under the self same Act
under Section 12A in evaluating the same MoA, the discretion of the former
under Section 12A is bound to control the later under Section 10(23C)(vi) of
the I.T. Act so as to avoid its conflict. The Courts have prescribed limits, so
that there is no existence of arbitrary powers and unfettered discretion. The
authority must use his discretion, based on the policy and objects of the
governing law.

28. Placing reliance in the case of Egyptian Salt, AIR 1931 PC 182,
Deucher vs. Gaslight & Coke Company, 1925 AC 69, Mr. Mahanti submitted
that the MoA like any other document must be read fairly and its import
derived from a reasonable interpretation of the language which it implies.
Decision in Bell Houses vs. City Wall, (1966) 2 ALL ER 674, indicates the
modern practice which waters down the ultra vires doctrine as regards the
Companies dealings with third parties provided the dealings are honest.

29. It was further submitted that over a period of time, management has
become a distinct profession along side the traditional liberal professions, i.e.
medicine, law and church. B’ School is in contrast to a University degree in
humanities for instance, history, politics, economics, anthropology,
sociology, etc. where such need for translating knowledge into specific skills
does not arise at all. The Management theories and practices in vogue some
20 years ago have become obsolete, which means the faculty members
should be in constant touch with the real works and get a hand of the
changing trends in the business and management, without which they
become inadequate or irrelevant to the changing times. It was the
Government of Orissa, which enlisted the services of petitioner-XIMB to
study and submit a report on “Reforms in Electricity Sector” during the year
2001-02. The report submitted by the petitioner-XIMB was accepted and
implemented by the Government resulting in increasing profitability of the
State-controlled Electricity Companies by reducing transmission losses and
other avoidable wastages. With 25 years standing, petitioner-XIMB has been
ranked in the first 15-B’ Schools of the country, which speaks volumes about
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the hard work put into maintain high academic standards. Thus, the activities
such as, training, research, development, consultancy, publications, etc.
should not be considered as business initiatives divorced from the academic
aspects of the B-School, as profit oriented in the strict sense of the term, but
should be viewed inherent activities which are indispensable in the
enrichment/improvement of the quality of management education, without
which the very existence/survival of the B-School itself would be in peril.
Concluding his argument, Mr. Mahanti, learned Senior Advocate requests
this Court for quashing the impugned order under Annexure-1 and directing
opposite party No.1 for fresh consideration.

30. Per contra, Mr. A. Mohapatra, learned Senior Standing Counsel
appearing on behalf of the Income Tax Department vehemently argued that
there is no illegality in the order of the CCIT. The order of the CCIT is a
speaking order. As per Clause (vi) of Section 10 (23C) of the L.T. Act, an
educational institution must exist solely for educational purposes. As the
petitioner-institution has other objects, which are not connected with
education, the CCIT has correctly taken the view for not according approval
under Section 10(23C)(vi) of the I.T. Act. Therefore, the allegations made by
the petitioner in this writ petition are not only frivolous but also based on
erroneous appreciation of law and an attempt to mislead this Court with wrong
set of facts and placing reliance on decisions which have no relevance.

31. The projects/programs implemented through Centre for Development
Research and Training (for short, ‘CENDERET), a wing of the petitioner-
institution is headed by an independent faculty member. It has separate staff
and structure and also several zonal centres are operating in various parts of
the States under CENDERET. Various faculty members of the institution,
who are regularly associated in teaching activities, are also involved in
execution/implementation of these programs/projects or training programs as
per the requirement and the nature of each project. Perusal of some of the
project proposals shows that the agreements are sometimes entered directly
for CENDERET. The nature of the activities has to be understood in the
overall context of the present economic and management scenario in the
country and world at large. A very large number of projects/programs are
undertaken by the Government as well as the private organizations or
international organizations in various stages of business expansion. In the
above context, the role of a business management institute like that of the
petitioner-institution has to be understood. The various programs/projects/
trainings etc. undertaken by the institute are in the nature of business
suitable for such an institute. The nature of various programs under head
“Training and Consultancy” and “ Grants and Donations” is more or less
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similar as is apparent from various project reports of these programs
submitted during the course of hearing of its case. They are related to doing
programs connected with Human Resources Development, Testing of fields
for particular economic activities or implementation and education of specific
projects in the field. There are heavy expenses incurred on execution of
these programs/projects.

32. No separate books of accounts for CENDERET have been
maintained. Although details for each project are available separately, a very
large portion of expenses including administrative expenses for these
programs are merged in the general account of petitioner-institution. The
accounts of Management Development Centre (MDC), which caters to
lodging, boarding and other related expenses of these programs and
projects, are at time directly accounted for in the combined accounts of the
petitioner and sometimes routed through various projects. Even, where
project wise details are maintained, the debits for contribution of the institute
in the form of use of premises, building and equipments of the institute have
been made, which are later adjusted by the book entry under various heads.
Evidently, a very large amount of money has been spent for the purposes
other than education. Thus, the programs/projects implemented through its
unit called CENDERET come under the concept of business activities and
not educational activities as claimed by the petitioner.

33. According to Mr. Mohapatra, grant of registration under Section 12-A
of the I.T. Act is governed by a set of statutory provisions different from what
governs grant of approval of application filed under Section 10(23C)(vi) of
the L.T. Act. Therefore, petitioner’s reference to grant of registration under
Section 12-A is not relevant to the present issue. There is nothing to
preclude the Commissioner from re-examining the issue already considered
at the assessment stage for the purpose of grant of approval under Section
10(23C)(vi) of the I.T. Act. The impugned order under Annexure-1 has been
passed by CCIT after careful consideration of the submissions and details
furnished by the petitioner. The objects mentioned in the Memorandum of
Association reveal that the petitioner is involved in several non-educational
activities.

34. Placing reliance on the judgments in the cases of Commissioner of
Income Tax vs. Sorabji Nusserwanji Parekh, (1993) 201 ITR 939, Aditanar
Educational Institution vs. Additional Commissioner of Income Tax, (1997)
224 ITR 310 and judgment of Andhra Pradesh High Court in the case of
Commissioner of Income-Tax, Hyderabad vs. Gurukul Ghatkeswar of
Hyderabad in R.C.No.35 of 1996 dated 29.09.2010, Commissioner of



257
XAVIER'S INSTITUTE -V-STATE [B.N. MAHAPATRA, J]

Income Tax vs. Maharaja Sawai Mansinghji Museum Trust, (1988) 169 ITR
379(RAJ), Oxford University Press vs. CIT, (2001) 247 ITR 658, Vanita
Vishram Trust vs. Commissioner of Income Tax, (2010) 327 ITR 121
(Bombay) and American Hotel & Lodging Association Educational Institute
(supra), Mr. Mohapatra, contended that since the petitioner-institution does
not exist solely for the educational purposes and the nature of activities
undertaken by it amounts to carrying on business, it is not entitled for
exemption and the CCIT has rightly rejected its application made under
Section 10(23C)(vi) of the Act.

35. The stand of the petitioner that the entire surplus income of the
educational institution has been spent for educational activities and nothing
else, is of no consequence inasmuch as non-educational objects would
enable the petitioner-Society, at their discretion, to apply the funds of the
society for such non-educational objects also. Non-educational activities
carried on by the petitioner cannot be characterized as ancillary or incidental
to, or to be integrally connected with the object of imparting education since
the petitioner also has non-educational objects as part of their objects. The
CCIT after examining the case of the petitioner in minute details passed the
impugned order. Therefore, he prays for dismissal of the writ petition.

36. The petitioner filed a rejoinder in response to the counter affidavit
filed by the Income Tax Department. In the rejoinder, it is stated that the
counter affidavit should have been filed by opposite party No.1, who has
passed the impugned order. The affidavit filed by an officer of the Income
Tax Department, other than opposite party No.1, without leave of this Court
is not valid and is liable to be rejected, unless this Court condones it or is
pleased to direct for filing a fresh counter.

37. In the counter affidavit, no reply has been given to the averments
made in the additional affidavit dated 21.02.2011 filed by the petitioner.
Therefore, the statements made in the additional affidavit are admitted by
opposite party No.1.

38. According to Mr. Mahanti, the objects of the Society were already
decided under Section 12A of the I.T. Act that its main object is to impart
education. The impugned order passed under Annexure-1 is hit by rule of
per-incuriam as opposite party No.1 takes a restricted meaning of the word
‘education’ relying on the principle which a larger Bench of the Hon'ble
Supreme Court has disapproved. Certain observations made in the
impugned order are not correct. All the receipts and expenditures are as per
budget and any balance at the end of the year is carried forward to the next
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year. Any surplus arising thereof is adjusted against the administrative
expenses such as infrastructure, communication, energy charges etc. and
any loss thereof is adjusted against the surplus of other programmes.
Separate accounts are maintained and they are ultimately reflected in the P
& L account and balance sheet.

39. Opposite party No.1 dismembers the activities of the petitioner’s
institute into two parts; one that educates (which has got able faculties and
bright students) and another part where the institute receives grants and
donations and fees for training and consultancy to take up projects/programs
as a business venture. The learned authority failed to appreciate that the
later activities and experience improve quality of the former and the later is
taken up to aid and assist the former. Therefore, the reasoning given by
opposite party No.1 is fallacious.

40. Opposite party no.l is not justified to say that the income from
trainings and consultancies as well as grants and donations are not
necessary to meet its expenses for teaching. Such observation is without
materials and the result of non-application of mind. This statement can only
happen if a person does not look to the object clauses, in (A), (B) with Sub-
clauses (a) to (f) and paragraphs C to N which are powers to achieve (A)
and (B).

41. Opposite party No.1 has not taken into consideration the fact stated
in paragraph 3(a) of the writ petition, where the petitioner asserts that the
State of Orissa allotted lands measuring 20 Acres and a fund of Rs.2.14
Crores and joined in incorporating the society.

42. The object of giving training is to expose the students to the practical
aspects of management and to enable them to study specific problems in the
organization. In order to learn from the people, the Institute sees that the
students cultivate the culture of learning in order to learn and also to
associate with the rural people. The best way to provide this process of
learning is to help them to learn with the people. Therefore, rural living and
learning experience is an integral pedagogical component of rural
management, which the Institute follows through its various projects and
programs.

43. The institute being purely a charitable institute imparting education, it
undertook the job activities which are related to education to students either
directly or indirectly through research, graining, consultancy, grants and
donations. The jobs in the name of projects undertaken are useful to the
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students even in their class room studies. The students are awarded marks
for their programs undertaken under the guideline of faculties in the names
of the projects. The research and consultancy work is a part and parcel of
every B’ School and through consultancy undertaken by the institute in the
fields of study of management of banking sector, it was found a subject i.e.
Banking Management can support the students in their job and also
preparation of their projects. Initially, in the institute, Banking Management
was not a subject because from consultancy and research it was found there
were some scopes as well as the requirements of education in that field.
Therefore, though research and consultancy supplements and enhances the
knowledge, these activities are in every management institution.

44, It is further stated that once Section 10(22) of the LT. Act is
accorded, Sections 11 and 13 did not apply. Non-grant of application under
Section 10(22) of the I.T. Act does not affect the claim under Sections 11
and 13 of the said Act, which will continue because of the fact that the
educational institution has already been granted benefit. Section 10(23C)(vi)
of the I.T. Act, by it very language other educational institution, means those
who are not covered under Section 2(15) and whose computation of total
income shall be made under Section 11 of the said Act. The other approved
educational institutions shall be governed under Section 10(23C)(vi) of the
I.T. Act and its proviso.

45, On the rival, factual and legal contentions advanced by learned
Senior Counsel and Standing Counsel for the parties, the questions which
fall for consideration by this Court are as follows:

@ Whether the petitioner-Xavier Institute of Management,
Bhubaneswar is existing solely for educational purpose and not for
purpose of profit so as to the income received by it shall not be
included in computing its total income for the financial year 2006-07
and thereby it is eligible for exemption ?

(i) Whether the petitioner-Xavier Institute of Management,
Bhubaneswar is engaged in business and the same is incidental to
the attainment of its object of education?

(iii) Whether the CCIT is justified in not granting approval under Section
10(23C)(vi) of the I.T. Act for the financial year 2006-07 ?

(iv) Whether the CCIT is justified in holding that the application for
rectification made under Section 154 of the |.T. Actto revise the
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order under Section 10(23-C)(vi) for the financial year 2006-07 is not
entertainable?

46. Since question Nos.(i), (i) and (iii) are interlinked, they are dealt with
together.

47. To deal with the aforesaid three questions, it is necessary to know
what is contemplated in Section 10(23C)(vi) of the I.T. Act. The same is
extracted below:

“10. Incomes not included in total income
In computing the total income of a previous year of any
person, any income falling within any of the following clauses shall
not be included —
XX XX XX

(23C) any income received by any person on behalf of —
XX XX XX

(vi) any university or other educational institution existing solely
for_educational purposes and not for purposes of profit, other than
those mentioned in sub-clause (iiiab) or sub-clause (iiiad) and which
may be approved by the prescribed authority”.

XX XX XX

(Underlined for emphasis)

48. A plain reading of Section 10(23C)(vi) of the .T. Act makes it amply
clear that any income received by any person on behalf of any university or
other educational institution existing solely for educational purposes and not
for purposes of profit, which may be approved by the prescribed authority
shall not be included in computing the total income of a previous year of any
such person. Thus, in order to be eligible for exemption under Section
10(23C)(vi) of the I.T. Act, the following conditions are to be satisfied:

@ there must be an educational institution,

(i) such university or other educational institution must exist solely for
educational purposes,

(iii) it should not exist for the purposes of profit, and

(iv) approval by the prescribed authority.
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The prescribed authority as per Rule 2CA(1) of the Income Tax
Rules, under sub-clause (vi) of Section 10(23C) shall be the Chief
Commissioner or Director General, to whom application shall be made.

49, At this juncture, it is necessary to know some of the relevant provisos
of Section 10(23C)(vi) of the I.T. Act for our present purpose.

The first proviso provides that the other educational institution shall
make an application in the prescribed form and manner to the prescribed
authority for the purpose of grant of exemption or continuance thereof.

The second proviso provides that the prescribed authority before
approving the other educational institution may call for such documents
including audited annual account or information from the educational
institution as it thinks necessary in order to satisfy itself about the
genuineness of the activities of the other educational institution. The
prescribed authority may also make such inquiries as it deems necessary in
that behalf.

The third proviso provides that the income of a university or
educational institution should be applied or accumulated for application
wholly and exclusively to the objects for which it is established. Clause (b) of
the third proviso states that the cash must be invested or deposited in one or
more of the forms or modes specified in sub-section (5) of
Section 11.

The seventh proviso to section 10(23C) provides that nothing
contained in sub-clause (vi) shall apply in relation to any income of the
university or educational institution, being profits and gains of business,
unless the business is incidental to the attainment of its objectives and
separate books of account are maintained by it in respect of such business.

The 12" proviso provides that where the other educational institution
does not apply its income during the year of receipt and accumulates it, any
payment or credit out of such accumulation to any trust or institution
registered under Section 12AA or to any fund or trust or institutions or any
university or other educational institution or hospital or other medical
institutions shall not be treated as application of income to the objects for
which such fund or trust or institution or university or other educational
institution or hospital or other medical institutions as the case may be is
established.
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50. The Hon'ble Supreme Court referring to its earlier decision in the
case of Surat Art Silk (supra), considered the provision of Section
10(23C)(vi) in American Hotel and Lodging Association Educational Institute
(supra) and made the following observations:

“With the insertion of the first proviso, the prescribed authority is
required to vet the application. This vetting process is stipulated by
the second proviso. It is important to note that the second proviso
also indicates the powers and duties of the prescribed authority.
While considering the approval application in the second proviso, the
prescribed authority is empowered, before giving approval, to call for
such documents including annual accounts or information from the
applicant to check the genuineness of the activities of the applicant-
institution. Earlier that power was not there with the prescribed
authority.

Under the third proviso, the prescribed authority has to ascertain
while judging the genuineness of the activities of the applicant-
institution, as to whether the applicant applies its income wholly and
exclusively to the objects for which it is constituted/established.

Under the 12" proviso, the prescribed authority is required to examine
cases where an applicant does not apply its income during the year of
receipt and accumulate it but makes payment there from to any trust or
institution registered under section 12AA or to any fund or trust or
institution or University or other educational institution and to that extent
the proviso states that such payment shall not be treated as application of
income to the objects for which such trust or fund or educational
institution is established. The idea underlying the 12" proviso is to provide
guidelines to the prescribed authority as to the meaning of the words
“application of income to the objects for which the institution is
established”. Therefore, the 12" proviso is the matter of detail. The most
relevant proviso for deciding this appeal is 13" proviso. Under that
proviso the circumstances are given under which the prescribed authority
is empowered to withdraw the approval earlier granted. Under that
proviso, if the authority is satisfied that the trust, fund, University or other
educational institution etc. had not applied its income in accordance with
the 3¢ proviso or if it finds that such institution, trust or fund etc. has not
invested/deposited its funds in accordance with the 3 proviso or that the
activities of such fund or institution or trust etc. are not genuine or that its
activities are not being carried out in accordance with the conditions
subject to which approval is granted then the prescribed authority is
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empowered to withdraw the approval earlier granted after applying with
the procedure mentioned therein.”

51. In the above case the Hon'ble Supreme Court further held that it is
only if the prerequisite condition of actual existence of the educational
institution is fulfilled, the question of compliance with requirements in the
provisos would arise. To make the section with the proviso workable,
monitoring conditions in the third proviso like application/utilization of income,
pattern of investments to be made, etc., could be stipulated as conditions by
the prescribed authority subject to which approval could be granted. While
imposing stipulations subject to which approval is granted, the prescribed
authority may insist on certain percentage of accounting income to be
utilized/applied for imparting education in India.

However, the prescribed authority must give an opportunity to the
petitioner-institution to comply with the monitoring conditions which are
stipulated for the first time as mentioned in the third proviso to Section
10(23C). After grant of approval, if it is brought to the notice of the
prescribed authority that conditions on which approval was given have been
breached or that circumstances mentioned in the thirteenth proviso exist,
then the prescribed authority can withdraw the approval earlier given by
following the procedure mentioned in that proviso.

The Hon’ble Supreme Court further held that on the issue of deciding
whether an institution is existing for profit or not, the mere excess of income
over expenditure cannot be decisive. An institution cannot be considered to
be existing for profit, if some surplus is generated over expenditure.
According to the Hon’ble Supreme Court, it is not possible to carry on
educational activity in such a way that the expenditure exactly balances the
income and there is no resultant profit.

52. The Hon’ble Supreme Court in the case of Oxford University Press
vs. CIT, (2001) 247 ITR 658 (SC), has held that non profit qualification in
Section 10(23C)(vi) of the I.T. Act has to be tested against Indian activities.

53. In Section 10(23C)(vi) of the .T. Act, emphasis has been given on
the word “solely” for educational purposes. Solely means exclusively. Thus,
the expression “solely” appearing in Section 10(23C)(vi) makes it clear that
only the income of the institution established solely for educational purposes
and not for commercial activities is entitled for exemption. Therefore, the
Hon’ble Supreme Court in the case of American Hotel & Lodging
Association Educational Institute (supra), held that even one of the objects
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enables the institution to undertake the commercial activities, it will not be
entitled to approval under Section 10(23C)(vi) of the I.T. Act.

54, The Hon’ble Supreme Court in the case of Aditanar Educational
Society (supra), held that in deciding the character of the recipient of the
income, it is necessary to consider the nature of the activities undertaken. If
the activity has no co-relation to education, exemption has to be denied. The
recipient of the income must have the character of an educational institution
to be ascertained from its objects.

55. At this juncture, it is necessary to know the objects of the
association. As per the Memorandum of Association (MoA), the following are
the objects of the Institute:

56.
“3(A) Teach : To conduct research in the fields of
management, social, economic, industrial, rural, scientific and to
diffuse  knowledge through instruction, lectures, seminars,
conferences, publications and consultancies with a view to contribute
to the orderly growth and development of Orissa and the Country.

(B) Establish : To own, conduct, equip and carry on the
administration and Management of the Xavier Institute of
Management, Bhubaneswar:-

(@) To provide for training in management and related subjects to
persons from industries in both the public and private sectors, public
systems, institutions, bodies and associations both public and
voluntary connected with industry, rural development and social uplift
of all kinds, and to individuals in such a way as to equip them to
practise the art and profession of management in which they have
trained, or, in appropriate cases, to instruct others in the practice of
management;

(b) To select and prepare outstanding and talented mature
young persons including those from underprivileged groups for
careers leading to management responsibilities in all types of
organizations and to form them in the knowledge, skills, values and
attitudes which make for effectiveness in management efficiency in
organizations, honesty in transactions and give a powerful
orientation to the social and economic growth of Orissa and the
country;
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(c)

(d) To meet the needs of Indian industry and development
agencies in respect of up-to-date information on administrative,
social and organizational management through research and
publications of bulletins, newsletter, manuals, journals, reports,
books and periodicals;

(e) To assist, institute and carry out research into matters
concerning the use of management and allied techniques and
methods conducive to the improvements of productivity and social
well-being;

() To provide consultancy to various organizations involved in
industry or development so as to give them result orientation and
improve their all round performance; to undertake projects in rural
development in collaboration with government and other agencies
for the purpose of instruction and modeling;

(9) To collaborate and network with industrial, social
developmental and professional organizations having objectives
similar to those of the Association;

(h) To institute and award fellowships, prizes and medals and to
confer honorary awards and distinctions in accordance with the
Rules and By-laws of the Association; and

Qo ...
© Staff

(D) Succession To have perpetual succession by the
corporate name having a common seal

(E) Buildings : To erect buildings, dormitories, hostels,
bungalows, play-fields, stadium and any other type of building or
structure whatsoever to Association and to maintain, to deal with,
manage, control, administer develop, improve, alter, repair, demolish
or reconstruct the same or any portion or portions thereof.

(F Acquire : To the same extent as natural persons
might or could do, to acquire by purchase, lease, mortgage, loan,
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grant, legacy, bequest, exchange, right, privilege or otherwise, from
any person, company, society, government institution or body
whatsoever and to hold all or any part of the movable or immovable
properties of all descriptions now or hereafter vested in the Xavier
Institute of Management, Bhubaneswar.

(G) Gift-Trusts

(@) To take or to receive any gift, whether moneys or property,
movable or immovable or donations in the form of debentures,
stocks or shares in any company or society, whether incorporated or
not or whether by gift of the person living or by legacy, bequest, will
or foundation, for any of the objects of the Association, and
moreover to take such steps for the securing of such contributions to
the funds of the Associations, as may from time to time be deemed
expedient;

(b)
(H) Alienate

€) To alienate by way of sale, mortgage, lease, release, loan,
charge, hypothecation, pledge, exchange, hiring out, gift or
otherwise, with or without security, the properties or funds of the
Association or any portion or portions thereof including the making or
giving of subscriptions, contributions or assistance pecuniary or
otherwise to institutions, bodies or persons as from time to time may
seem necessary or appropriate in furtherance of the objects of the
Association.

(b)

(© If, on winding up or dissolution of the Assaociation, there shall
remain, after satisfaction or all its debts and liabilities, any asset and
property whatsoever, the same shall not be paid to or distributed
among the members of the Association but shall be disposed with
the approval of the Government or Orissa subjects to the provisions
contained in section 14 of the Societies Registration Act, 1860.

() Invest : To invest, lay aside, open bank
accounts, deposit in banks, to subscribe for, purchase, acquire, hold,
sell, endorse and negotiate the securities or every description on the
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money market; or otherwise deal with the moneys or funds of the
Association not immediately required for the objects of the
Association and for the purposes mentioned herein before.

J) Funds

(K) Grants : To negotiate with and to enter into
arrangements with any government or authority whether Central,
State, District, Municipal, University or other public or private body as
may seem conducive to the promotion or accomplishment of the
objects of the Association or any of them; and to apply for, obtain,
collect, receive or recover from any such government or authority or
body such grants, allowances, rights, concessions, and privileges, as
may seem, from time to time, desirable and to carry out, exercise,
comply with and utilize the same.
(L) Income : To use all the income from the
property, movable and immovable or from the works of the
Association as such, whenever desired, for the objects of the
Association, but to distribute no portion thereof among its members
by way of profits dividends or bonuses.
(M)  Accounts

€) To deposit all moneys credited to the Fund in such
banks or to invest them in such manner as the Association decides;”

56. According to prescribed authority, provisions of clauses 3B(d), 3B(e),
3B(f), 3(E), 3(G) and 3(H) etc. of the MoA show that the objects of the
institute are not in the nature of education, but the institute has been
established with various other aims and objectives which are clearly in the
nature of business. Sub-clause (b) of the third proviso of Section 10(23C)(vi)
of the I.T. Act provides that the institution cannot invest otherwise than the
modes specified in Section 11(5) of the said Act, but clause 3(1) of MoA
provides to invest, lay aside, open bank accounts, deposit in banks, to
subscribe for, purchase, acquire, hold, sell, endorse and negotiate in
securities or every description on the money market; or otherwise deal with
the moneys or required for the objects of the Association and for the
purposes mentioned therein. Clause 3 (M)(a) states “to deposit all moneys
credited to the fund in such banks or to invest them in such manner as the
Association decides”. This is nothing but business activity.

57. The learned prescribed authority on perusal of the account for the
financial years 2003-04 and 2004-05 observed that the investments have
been made in the share market by the institute and thus, the provisions of
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sub-clause (b) of the third proviso to Section 10(23C)(vi) of the I.T. Act are
not adhered to by the institution. The learned prescribed authority further
observed that Clause-3(H)(c) which provides for disposal of assets, on
winding up or dissolution of the association, is not as per the spirit of
requirement of Section 10(23C)(vi) of the I.T. Act. According to him, such a
provision allows for passing of the assets of the institution to any
person/organization (not among the members of the society) as per the
decision of three-fifth of members present and voting.

58. The prescribed authority has extracted various heads of income and
expenditure of the petitioner-institution in different financial years in the
impugned order on the basis of the books of account maintained by the
petitioner-institution. The details of various heads of income and expenditure
are as follows:

HEADS OF INCOME
Financial | Admission Fees Training & | Grants & Other
Year Income Consultan | Donations | Income
cy
2006-07 1,63,69,399 | 9,88,46,533 | 1,42,06,118 ©4,66,39,648 | 94,88,672
2005-06 1,03,76,436 | 6,74,05,710 | 1,61,37,590 @4,43,87,048 | 69,10,488
2004-05 96,79,640 | 5,98,25,600 | 4,54,30,738 {3,91,57,719 | 60,44,879
2003-04 77,44,650 | 5,52,70,725 | 3,92,02,754 3,49,93,340 | 27,33,629
2002-03 1,00,18,470 | 5,17,52,208 | 4,72,61,506 ©4,00,49,897 | 33,01,621
HEADS OF EXPENDITURE
Financial | Personal Education (Training & |Grants & Administr
Year Cost related Consultancy Donations ative
expenses Expenses
2006-07 3,75,35,162 | 3,81,18,746 99,87,108 $4,79,32,652 |1,22,32,245
2005-06 3,05,19,827 | 2,42,48,255 | 1,24,08,351 4,47,00,153 |1,16,98,840
2004-05 2,68,42,386 | 1,84,13,737 | 3,78,15,630 {3,87,84,699 (1,21,56,167
2003-04 2,51,65,656 | 1,62,40,795 | 3,17,39,905 {3,52,94,907 |1,15,61,586
2002-03 2,16,73,956 | 1,57,11,196 | 3,84,27,392 3,88,93,659 | 98,33,696
59. From the above figures of income and expenditure, as observed by

prescribed authority there

is significant

income from

“Training and

Consultancy” and “Grants and Donations” for development work and other
income for various years. Similarly, there is heavy expenses incurred under
the head “Training and Consultancy”, “Grants and Donations” and
“Administrative Expenses”. The finding of CCIT on the basis of the details of
various heads of income submitted before him during the course of hearing
revealed that these incomes were received for undertaking various



269
XAVIER'S INSTITUTE -V-STATE [B.N. MAHAPATRA, J]

programs/projects/ studies etc. by the institute from various Private or
Government or International Organizations or various foreign agencies.
Training and Consultancy includes projects for Coromondal Fertilizers,
UNIDO, IFS Training Program, NFFWP, Deogarh, UNCEF, CALPI-LSM
Training Program, Vedanta Alumina, PDW Consultancy, Tata Tele Services,
ONGC, Sterlite Energy Pvt. Ltd., LST-Il, NFI OPEPA Study, Sambalpur
Bastralaya, UNDP, UNCEF Ankur Program etc. In the grants and donations,
the projects are (1) Sustainable Livelihood Option for Rural People, (2)
Panchayatiraj Empowerment of Tribal People, (3) Mapping & Ensuring Food
Security, (4) UFSAI-XISS Joint Research Program, (5) Self Reliance of
Women, (6) Cyclone Rehabilitation, (7) Project Appraisal Monitoring &
Evaluation, (8) Women Empowerment through Self-Help, (9) Village
Electricity Study, (10) M & E of Rehab. Projects, (11) UFSIA - XIM
Exchange Prog., (12) NEIGHBOUR, (13) Institutional Initiative for Food
Security (IIFS), (14) R & R Study, (15) Sustainable Initiative for the Devp. of
People, (16) Linking Local Governance, (17) Centre for World Solidarity, (18)
XIMB Tower, (19) World Social Forum, (20) International Joint Research,
and (21) Other Projects.

60. Further, the findings of facts are that these projects/ programs are
implemented through CENDERET, which is a wing of the institute. There is
an independent faculty member heading this centre. It has separate staff
structure, also several zonal centers are operating in various parts of state
under CENDERET. Apart from this, the prescribed authority further observed
that various faculty members of the institute (those who are regularly
associated in teaching activity) are also involved in execution/implementation
of these programs/projects or the training programs as per the requirement
and the nature of each project. Perusal of some of the project proposals and
agreements obtained during the course of hearing, shows that the
agreements are, sometimes, entered directly with the CENDERET.

61. Opposite Party No.1, who is a fact finding authority has made certain
observations with regard to the books of account maintained by the
petitioner-institution. According the prescribed authority-CCIT, no separate
books of account for CENDERET which is a wing of the petitioner-institution
and catering implementation and execution of various projects have been
maintained. Although the details for the each project are available
separately, a very large portion of expenses including administrative
expenses for these programs are merged in the general accounts of the
petitioner-institution. The accounts of Management Development Centre
(MDC), which caters to lodging, boarding and other related expenses of
these programmes and projects, are attimes directly accounted for in the
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combined accounts of the petitioner-institution and sometimes routed
through various projects. Further even where project wise details are
maintained, the debits for the notional contribution of the institute in the form
of use of premises, buildings and the equipments of the institute have been
made, which are later adjusted by the book entry in the various heads.
According to prescribed authority, a very large amount of money has been
spent for the purpose other than education. While examining the accounts of
the petitioner for the financial year 2006-07, for which application under
Section 10(23C)(vi) of the I.T. Act has been filed, prescribed authority
noticed that expenditure of Rs.99,87,108/- for training and consultancy and
Rs.4,79,32,652/- for grants and donations have been made. The income
under these two heads was Rs.1,42,06,188/- and Rs.4,66,39,648/-
respectively. Apart from this, various expenditures incurred on this project
and programs are merged in the administrative expenses and personal cost
forming part of over all expenditure of the institute. These income and
expenditure of financial year 2006-07 follow the same pattern and nature of
income and expenditure of earlier years. Therefore, the learned prescribed
authority came to the conclusion that they are related to the business of the
institute which is not incidental to education and for which no separate books
of account are maintained.

62. Factual dispute regarding maintenance of the books of account
cannot be gone into by this Court in exercise of power under Articles 226
and 227 of the Constitution.

63. In American Hotel & Lodging Association Educational Institute
(supra), the Hon’ble Supreme Court held that to make the section with the
proviso workable, the monitoring conditions in the third proviso like
application/utilisation of income, pattern of investments to be made, etc.
could be stipulated as conditions by the Prescribed Authority (CBDT) subject
to which approval could be granted. For example, in marginal cases like that
of the appellant Institute where exemption was given up to assessment year
1998-1999 and where an application was made within seven days of the
new dispensation coming into force, the Prescribed Authority can grant
approval subject to such terms and conditions as it deems fit provided they
are not in conflict with the provisions of the 1961 Act (including the said
monitoring conditions). While imposing stipulations subject to which approval
is granted, the Prescribed Authority may insist on certain percentage of
accounting income to be utilised/applied for imparting education in India. The
Prescribed Authority must give an opportunity to the applicant institute to
comply with the monitoring conditions which had been stipulated for the first
time by the third proviso. However, after grant of approval, if it is brought to
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the notice of the Prescribed Authority that condition on which approval was
given were breached or that circumstances mentioned in the thirteenth
proviso existed then the Prescribed Authority can withdraw the approval
earlier given by following the procedure mentioned in that proviso.

64. In the case at hand, an application for approval under Section 10(23-
C) (vi) was made for the assessment year 2006-07. The petitioner applied to
the concerned authority seeking for approval under Section 10(23-C)(vi) of
the I.T. Act on 25.01.2007 i.e. towards fag end of the financial year 2006-07.
The CCIT after examining the case of the assessee-petitioner has come to
the conclusion that the petitioner-educational institution is not existed solely
for educational purposes. For this purpose he has called for documents
including books of accounts maintained by the petitioner in order to satisfy
itself about the genuineness of the activities of the petitioner-institution as
required under second proviso to Section 10(23-C) of the I.T. Act. The CCIT
also examined various provisions of clauses of MoA. The Prescribed
Authority on perusal of accounts for the financial years 2003-04 and 2004-05
noticed that investments have been made in the share market by the
institute and the provisions of sub-clause (b) of the third proviso to Section
10(23-C) of the I.T. Act are not adhered to by the Institution. No separate
books of account is maintained by the petitioner-institution. According to the
Prescribed Authority, a very large amount of money has been spent for the
purpose other than education. The Prescribed Authority also came to the
conclusion that for the financial year 2006-07 in which application under
Section 10(23-C)(vi) of the I.T. Act has been filed, a significant amount of
receipt and expenditure are related to the business of the Institution which is
not incidental to education and for which no separate books of account are
maintained. Therefore, law laid down in the American Hotel & Lodging
Association Educational Institute’s case (supra) has no application to the
case of the assessee-petitioner.

65. The facts of the case of the petitioner-assessee are also different
from the facts of the case of M/s. Black Diamond Technical Education vs.
Chief Commissioner of Income Tax & Anr., [W.P.(C) No.8593 of 2009].

66. In Black Diamond Technical Education’s case (supra), this Court
noticed that the CCIT without assigning proper and valid reasons and only
extracting certain objects of the petitioner-assessee came to the conclusion
that those objects are not connected with education. This Court further held
that the said conclusion of the CCIT without reasons is erroneous in law. In
that case, this Court observed that whether gross receipt received by the
petitioner-society has been utilized for educational purposes which is the
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pre-dominant object is required to be examined. The same has not been
examined by the CCIT with reference to the statistics regarding gross
income and total expenditure. Therefore, this Court remanded the matter to
the CCIT to re-examine the same with reference to the books of account of
the petitioner-assessee, gross receipt received by the assessee from various
heads and the expenditure incurred for the purpose. On the other hand, in
the case at hand, as stated above, the CCIT has examined the case in detail
from above angles with reference to books of account and did not grant
approval under Section 10(23-C)(vi) of the Act.

67. For the reasons stated above, various other decisions relied upon by
Mr. Mahanti, learned Senior Advocate in support of his contentions have no
application to the facts of the present case.

68. Law is well settled that the taxation under the Act is the rule and
exemption is an exception. Provisions governing exemption from taxation
must be given a strict interpretation. The subject can receive only such
benefits as is given by the legislation.

69. The Hon’ble Supreme Court in Goodyear India Limited & Ors. V.
State of Haryana & Ors. & State of Maharashtra & Ors., (1990) 2 SCC 71,
held as fiscal laws must be strictly construed, words must say what these
means, nothing should be presumed or implied, these must say so. True test
must always be language used. Assumptions and presumptions are not
permissible under fiscal provision.

70. In Petron Engineering Construction (P) Ltd., vs. Central Board of
Direct Taxes, (1989) 175 ITR 523 (SC), the Hon’ble Supreme Court held
that it is true that an exemption provision should be liberally construed, but
this does not mean that such liberal construction should be made doing
violence to the plain meaning of such exemption provisions of the Act, which
would defeat the object and intent of the Act.

71. One of the major arguments of the petitioner is that materials have
been utilized without confronting the same to the assessee. There are
basically two types of materials, i.e., (i) material furnished by the assessee
and (ii) material collected behind back of the assessee. It is the latter type of
material which needs confrontation, because he is unaware of it. The
position is entirely different where inference is drawn on the materials
furnished by the assessee which is an admitted fact. In the instant case,
CCIT, the fact finding authority has drawn inference from the materials/copy
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of the accounts furnished by the petitioner-assessee. Therefore, there is no
substance in the above said plea of the petitioner.

72. For the reasons stated in the preceding paragraphs, we are of the
view that the CCIT is justified in not granting approval under Section
10(23C)(vi) of the I.T. Act for the financial year 2006-07.

73. Question No.(iv) is with regard to validity of the order passed under
Annexure-1/H. The petitioner made an application under Section 154 of the
I.T. Act to revise the order passed under Section 10(23-C)(vi) of the I.T. Act
for the year 2006-07. The grievance of the petitioner is that learned CCIT
without hearing it held that the issue raised in the application is not a matter
covered under Section 154 and there is no mistake apparent from the
record.

74. On perusal of the petition filed under Section 154 of the I.T. Act, we
don’t find any substance in the argument of Mr. Mahanti to interfere with the
order of the CCIT passed under Annexure-1/H holding that the application
for rectification under Section 154 is not entertainable as the issue raised in
the application is not a matter covered under Section 154 of the I.T. Act and
mistakes apparent from the records.

75. In the result, the writ petition is dismissed. No order as to costs.

Writ petition dismissed.
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B.P.DAS, J & B.K.NAYAK, J.
W.P.(C) NO.882 OF 2009 (Decided on 30.11.2011)

BIMAVIHAR DUPLEX HOUSE OWNERS’
WELFARE SOCIETY Petitioner.

Vrs.
CHAIRMAN, L.I.C.LTD. &ORS. ... Opp.Parties.

LEASE - Land belongs to Revenue Department who leased out
the same in favour of C.D.A. — C.D.A. in turn leased out the said land in
favour of LIC for construction of Duplex Houses for the policy holders
— LIC allotted the said land to the policy holders and issued notice to
execute sub lease deed — Clause 6 of the Sub-lease puts restriction for
the purchasers to sub let — Hence this writ petition filed by the
members of the petitioner society challenging the above clause as
arbitrary.

In this writ petition purchasers of the buildings or allottees of
the plots become the ultimate individual allottees and they acquire a
heritable and transferable right — The individual allottee of the land or
allottees of the building directly made by the C.D.A. or through LIC can
mortgage or transfer their property subject to permission of CDA -
Held, there shall not be any restriction to let out the building in
question on rent for the purpose for which it is constructed and the
lease has been granted — Moreover right of renewal of the property
always remains with the allottee and the lease holder, but the lessees
have to pay the fees as applicable to them for the land only.

(Para 6)
For petitioner - M/s. B.Pradhan, O.P.Mohanty,
M/s. S.Pradhan, Mrs. D.Mishra &
S.Mohapatra.

For Opp.Parties 1to 4 - M/s. S.Sain & S.C.Panda.
For O.P.5 - M/s. D.Mohapatra, M.Mohapatra &
G.R.Mohapatra

B.P.DAS, J. The petitioner-Bimavihar Duplex House Owners Welfare
Society, which is a Society registered under the Society Registration Act,
1960, represented by its Secretary, Sri Nalini Ranjan Pandit, has filed this
writ petition challenging the action of the Life Insurance Corporation of India
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(in short, L.I.C.) and the Cuttack Development Authority (in short, C.D.A.)
forcing its members, who are the purchasers-allottees of residential Duplex
Houses situated at Bimavihar, Sector-6, Markatnhagar, C.D.A., Cuttack, for
registration of Sub-Lease Deed in respect of Duplex Houses, which
according to the petitioner, is in restraint of the provisions of the Transfer of
Property Act and certain arbitrary clauses have been incorporated in Sub-
Lease Deed (Draft) under Annexure-4.

2. The brief facts, as delineated in this writ petition, tend to reveal that
the L.I.C. made an advertisement and published brochure for sale of 100
units of Duplex Houses at Bimavihar, Sector-6, Markatnagar, C.D.A,,
Cuttack, near river Kathajodi under open counter scheme. The L.I.C.
declared to hand over possession of the Duplex Houses immediately after
execution of the sale deed. The eligibility of the applicants and the rules and
procedure of the allotment have been specified in the brochure under
Annexure-2. The cost of three bedroom Duplex Houses was fixed at
Rs.8,37,237/-.

Being lured by the aforesaid advertisement, the members of the
petitioner’'s Society applied for the said Duplex Houses, which were fully
constructed in the year 1996. The advertisement was made in the year 1996.
In the year 2000 the members of the petitioner's Society applied for
purchase of those Duplex Houses lying vacant and paid the full cost of the
same but as the sale deed could not be executed in their favour in time, they
approached the L.I.C. authorities, who offered them to execute the Sub-
Lease Deed, the draft format of which is Annexure-4.

3. According to Mr.B.Pradhan, learned counsel for the petitioner, when
the Duplex Houses were meant for sale and advertisement was made to that
effect, it was not open for the L.I.C. requiring the members of the petitioner’s
Society to execute the Sub-Lease Deed.

But fact remains, the land, over which the Duplex Houses have been
constructed, belongs to the Government in Revenue Department. The
Revenue Department leased out the land in favour of C.D.A. and the C.D.A.
in turn leased out the said land in favour of the L.I.C. for the purpose of
construction of Duplex Houses in the name and style of “L.I.C. Policy
Holders’ Housing Scheme”.

Mr.Pradhan referring to Clause-6 of the Sub-Lease Deed (Draft)
(Annexure-4) submits that there is a restraint to sublet the houses subject to
prior permission from C.D.A. Clause-6 reads thus :-
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“6. The sub-lessee will not be entitled to further transfer, mortgage,
sublet, sub-lease or otherwise part with the possession of the
property without prior consent of the Cuttack Development Authority
in writing and the latter reserves the right to give such consent in its
absolute discretion subject to the terms and conditions as would be
fixed by it.”

The petitioner objects to the aforesaid Clause of the deed being
arbitrary, as there cannot be any restriction for subletting the houses
purchased by the members of the petitioner’'s Society and in this regard, the
C.D.A. cannot have absolute discretion of granting such permission.
According to the learned counsel for the petitioner, if one of the members of
the Petitioner’s Society leaves the town, he cannot wait for permission from
the C.D.A. to sublet the house.

It is further submitted that as per the Sub-Lease Deed conditions, the
allottees also cannot mortgage the house with any nationalized bank for any
purpose other than construction because they having purchased the Duplex
Houses, which have already been constructed by the L.I.C., there is no
necessity of loan for the purpose of construction but there may be necessity
to mortgage for the purpose of repair or any other exigencies such as
medical treatment, higher study of their children or any other legal necessity.
The petitioner objects to Clause-20 of the Sub-Lease Deed (Draft) on the
ground that this Clause is not clear as to what amount is to be paid at the
time of renewal of sub-lease and whether again the allottees are to pay the
cost of land and building or only nominal renewal charges, for which it
requires to be clarified.

The petitioner further objects Clause-21 of the Sub-Lease Deed that
it is arbitrary, as it would not be possible to hand over the building and the
land in good condition after expiry of the lease period in case the further
period of lease is not extended to them as stipulated in Clause-20 of
Annexure-4. The said Clauses read thus :-

“20. On expiry of the terms of the sub-lease, the sub-lessee
shall if he has duly observed all the terms and conditions, at the
discretion of the sub-lessor be eligible for renewal for a further period
of 70 years on the same terms and conditions except as to rent
which shall be liable to such renewal to enhancement of such as
should be justified according to the circumstances then prevailing.
The sub-lessee shall have the first option of renewal if the same is
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applied for before expiry of sub-lease, after executing and registering
a fresh sub-lease deed on renewal.

21. The sub-lessee agrees that after expiry of the said period of
sub-lease to deliver to the sub-lessor the property hereby leased out
in good conditions.”

4, According to Mr.S.Sen, learned counsel for the L.I.C., the lease
conditions incorporated in the lease deed have been borrowed from the
lease deed executed by the C.D.A. allotting the land in favour of the L.1.C. for
the purpose of construction. Mr.D.Mohapatra, learned counsel for the
C.D.A., submits that the same condition, i.e., return of the property, is there
in the lease deed executed by the Government when the Government land
was transferred to the C.D.A. for the purpose of housing schemes.

The substantial case is that the land belongs to the State
Government, which was leased out to the C.D.A. and the C.D.A. in turn
leased it out to the L.I.C. for construction of the project for the benefit of the
policy holders. Ultimately, the houses were meant for the policy holders. The
policy holders as per the brochure are to purchase the houses constructed
over the land held by the L.I.C. under a sub-lease. So the question arises
whether Clauses-20 & 21 so incorporated for surrender of the property are
arbitrary. Fact remains that after purchasing the houses constructed over the
land, which is under sub-lease, the respective purchasers of the building
become the absolute owners of the houses, as they have paid the total
consideration towards the cost of the buildings in pursuance of the
advertisement and terms and conditions laid down in the brochure. The
property may have been sub-leased to L.I.C. but the L.I.C. constructed the
buildings over it and sold it to individual purchasers. The C.D.A. however
after taking the land on lease from the Government, sub-leases the plots and
sells it to the individuals for construction by them. In both the cases, the
purchasers of the buildings or allottees of the plots become the ultimate
individual allottees and they acquire a heritable and transferable right.

6. Law is well settled that rights of a lessee to use the land are in no
way different from those which they would have in their own private land. But
the lessees cannot create a permanent right over the same by way of sale
and mortgage without due permission from the C.D.A. or cannot create a
permanent right of tenancy over the said land. In other words, the individual
allottee of the land and/or allottees of the building directly made by the
C.D.A. or through the L.I.C. can mortgage or transfer their property subject
to permission of the C.D.A. Right of renewal of the property always remains
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with the allottee and the lease holder, but the lessees have to pay the
fees/charges as applicable to them for the land only.

So far as resumption of the property is concerned, that can only be
done in public interest or for violation of the lease conditions after giving due
notice to the allottees and allowing adequate time for rectifying the violation,
if any. It is also open for the Government to consider to convert the
leasehold rights of the C.D.A., the lease holders, sub-lease holders and sub-
sub-lease holders of the land to free hold.

But, however, we make it very clear that there shall not be any
restriction to let out the building in question on rent for the purpose for which
it is constructed and lease has been granted.

7. A further question was raised that in the meantime, the L.I.C. was
collecting Rs.250/- towards ground rent and depositing the same with the
C.D.A. It is submitted by the learned counsel for the parties that it would be
better if the ground rent is paid directly to the C.D.A.

8. The further allegation of the petitioner is that L.I.C. is not taking any
step for the purpose of community development, such as electricity, water
supply and street lighting, which it has undertaken to provide to the allottees.

Considering the submission, we direct the L.I.C. to submit a list of
allottees to the C.D.A. for facilitating payment of ground rent by the allottees
to the C.D.A. directly. If any building still remains unsold that will be under
the control of the L.I.C. and L.1.C. shall pay the ground rent for those houses.
Accordingly, the L.I.C., C.D.A. and the State Government are directed to
carve out the modalities. The construction and maintenance of road and
street-lighting shall be transferred to the Municipal Corporation and water
supply to P.H.D. by the L.I.C. complying with the formalities required by
them. The L.I.C. is directed to modify the Sub-Lease Deed (Draft) under
Annexure-4 in terms of this judgment.

Writ petition allowed.
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B.P.DAS, J & S.K.MISHRA, J.
W.P.(C) NO.23504 OF 2011 (With Batch) (Decided on 21.12.2011)
RANJITA KAHALI&ORS. . Petitioners.
Vrs.
STATE OF ORISSA&ORS. ... Opp.Parties.
A. CONSTITUTION OF IDNIA, 1950 — ART.226, 227.

Vires of Orissa Co-operative Societies (Amendment) Act, 2011,
specifically Sub-Section 2 (g) (i) and 2 (g) (ii) of Section 28 challenged.

The Court can declare a statute to be unconstitutional on the
ground of lack of legislative competence and violation of any of the
fundamental rights guaranteed in part-lll of the constitution or any
other constitutional provision — The Act can not be held to be invalid
on the ground that it breaches the right of a class of person or
individuals which has been conferred by a statute.

In the present case the object of the Act is to increase the
representation of the weaker section of the society namely, Scheduled
Castes, Scheduled Tribes and other backward classes and the Act
does not violate any of the provisions of the constitution more fully
part-11l of the Constitution of India.

Held, the Amendment Act is intravires but the action of O.P.2 by
nominating committees of the Co-operative Societies are declared to
be unsustainable — The last elected members shall officiate as office
bearers and Directors of the Co-operative Societies and they shall
continue to function as care taker committee till the next election but
their power shall be restricted to the extent that they can not take any
major policy decision but can induct new members without prior
approval of the Registrar. (Para 19,22,28,34 & 35)

B. ORISSA CO-OPERATIVE SOCIETIES (AMENDMENT) ACT, 2011.
Sub-section 2(g)(i) and 2 (g) (ii) of Section 28 of the Orissa Co-

operative Societies (Amendment) Act, 2011 - Vires of the Act
challenged — Act does not violate any of the provisions of the
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constitution more fully Part-lll of the Constitution of India — Held, the
Amendment Act is held to be intravires and do not violate any of the

provisions of the Constitution of India.

Case laws Referred to:-

1.AIR 1953 SC 375

2.AIR 1959 SC 308

3.(2009)8 SCC 46

4.(2004)1 SCC 712
5.(1978)1 SCC 248
6.AIR 1962 SC 171
7.(2008) 4 SCC 720

8.(1996)3 SCC 709
9.(2007)6 SCC 236

10.(1997) 2 SCC 453
11.(2007)10 SCC 306
12.AIR 1961 SC 1602
13.(2000)8 SCC 655
14.AIR 1998 SC 331
15.93(2002)CLT 729
16.84(1997)CLT 135

For Petitioner

For Opp.parties 1 & 2
For Opp.parties 3to 7

For Opp.party no.3

(Para 35)

: (K.C.Gajapati Narayan Deo & Ors.-V-State of

Orissa)

: (Gullapalli Nageswara Rao & Ors.-V-Andhra

Pradesh State Road Transport Corporation
& Anr.)

. (State of Kerala-V- Peoples Union of Civil

Liberties, Kerala State Unit)

: (Dharam Dutt & Ors.-V-Union of India & Ors.)
: (Maneka Gandhi-V- Union of India & Anr.)
: (All India Bank Employees Association)

: (Government of Andhra Pradesh-V- Smt.P.

Laxmi Devi)

. (State of A.P. & Ors.-V-MC Dowell & Co. & Ors.)
: (Greater Bombay Co-operative Bank Ltd.-V-

United Yarn Tex.,Pvt. Ltd.)

: (State of Bihar & Ors.-V-Bihar Distillery Ltd. &

Ors.)

: (Uadi Singh Dagar-V-Union of India)
: (Jyoti Pershad-V-Administration of U.T.of Delhi)
. (Quarry Owner’s Association-V-State of Bihar &

Ors.)

: (Arun Tewari & Ors.-V-Zila Mansavi Shikshak

Sangh & Ors.)

: (Gurupada Nanda & Ors.-V-State of Orissa

& Ors.)

: (Prado[ Kumar Moharathi-V-State of Orissa)

: M/s. Pitambar Acharya, B.Bhadra. S.Rath,
B.K.Jena and S.Rout.

: Advocate General
. M/s. Bijan Ray(Sr.Adv.),B.Mohanty,
S.Mohanty. B.Moharana, A.K.Budhia
and D.Chhotray.
: M/s. B.R.Sarangi and S.N.Jena.
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For Petitioner : M/s. Surjya Kanta Padhi, Prashanta Ku.
Nayak, A.Mohapatra and S.Panigrahi.

For Petitioner . M/s. Bikram Pra. Das and S.K.Mishra.
For Opp.party no.3  : M/s. Satya Ranjan Pati and D.Behuray.

For Opp.parties 1 & : Addl. Government Advocate

For Opp.parties 3to 7 : M/s. Manas Mahapatra,S.K.Routray,
S.K.Mohanty,R.P.Kar, A.N.Ray,
L.Mohapatra and S.Pattnhaik.

For Opp.party no. 3 : M/s. Niranjan Lenka,A.K.Otta, M.Mohapatra,
Miss A.Behera, H.K.Mahanta and L.Sahu

For Opp.parties 3 . M/s. Debendra Mohanta,R.Ray, Sandeep Rath.

For Opp.party nos.3&4: M/s. Manas Ranjan Panda.

For Opp.parties 3to 6: M/s. M.Mahapatra,S.D.Tripathy, S.K.Routray,
L.Mohapatra S.Mohanty and S.Pattnaik

For Opp.party no.3 : M/s. S.P.Misra(Sr.Adv.),N.Lenka, S.Nandy,
B.Mohanty,S.Misra and S.Das.

For Opp.parties 3& : M/s. S.P.Misra (Sr.Adv.), Satyaranjan Pati

and D.Dehury.

For Petitioner . M/s. Gouranga B. Jena.

For Petitioner : M/s. Ashok Ku. Mohapatra and A.K.Mohapatra.

For Petitioner . M/s. Ashok Ku. Mohapatra, A.K.Mohapatra,
S.K.Padhi, N.C.Rout,S.K.Mishra and
T.Kumar.

For Petitioner . M/s. Santosh Ku.Pattnaik, U.C.Mohanty,
P.K.Pattnaik, A.Pattanaik, S.P.Das and
S.Pattnaik

For Petitioner : M/s. Prafulla Ku.Rath, P.K.Satapathy,

R.N.Parija, A.K.Rou, T.S.K.Pattnaik
and D.P.Pattnaik.

S.K.MISHRA, J. In this bunch of writ petitions the petitioners, office
bearers of different Co-operative Societies, have assailed the vires of the
Orissa Co-operative Societies (Amendment) Act, 2011 (hereinafter referred
to as “the Amendment Act” for brevity). They specifically assailed the
provisions of Section 2(g)(i) and 2(g)(ii) of Section 28 of the Amendment
Act and the administrative action pursuant thereto whereby the Registrar,
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Co-operative Societies, opposite party no.2, has nominated persons other
than the elected members to constitute the Managing Committee of the
respective Co-operative Societies.

2. It is not disputed that there are about seven thousand Co-operative
Societies in the whole of State of Orissa. Various Co-operative Societies
were managed by the elected members and some cases the election has
been held very recently. In such backdrop the Orissa State Legislative
Assembly passed the Amendment Act whereby among other things it
sought to amend the provision of reservation for various backward
communities. By virtue of such an amendment, the management
committees of all societies were dissolved from the date of the notification of
such amendment and the management vested with the Registrar of the
Co-operative Society. In order to understand the various amending
provision it is necessary to look into the various amendment that has been
carried out by virtue of the Amendment Act.

3. The Orissa Co-operative Societies Act, 1962 (hereinafter referred to
as the “Act” for brevity) at various point of time, has been amended by the
legislative assembly prior to the present Amendment Act. As the matters
stood, Section 16 of the Act provided for the persons who may become
members of a Co-operative Society. Sub-section (1) provided for the
membership of a Co-operative Society. Clause (b) provided no person
shall be admitted as member of a Society other than a primary society,
except the following, namely:

() any Society

(i) the State Government;

(iii) the Central Government;

(iv) any other person as may be prescribed; and.

(V) a Co-operative Society registered under the Orissa Self-Help Co-
operatives Act, 2001.

Sub-section (1-a) provided that notwithstanding anything to the
contrary contained in any other provisions of this Act, and the rules or bye-
laws framed thereunder, the members of the Committee including the co-
opted members, if any, but excluding the members nominated or appointed
under Clause (ii) of Sub-section (1-b) of Section 28, Sub-section (1) of
Section 31 and Sub-section (1) of Section 32, of the primary Societies
affiliated to the Central Society or an Apex Society shall be deemed to be
the members of their respective Central Society or, as the case may be, the
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Apex Society or both, with effect from the date of commencement of the
Orissa Co-operative Societies (Amendment) Act, 1997 so long as they
continue as member of the Committees of Primary Societies. This section in
effect provided for deeming membership of the Central and Co-operative
Societies to which the Primary Societies have been affiliated. By virtue of
Section 2 of the Amendment Act the provision of sub-section (1-a) of
Section 16 of the Act is omitted. Thereby the deeming provision regarding
membership of the Central and Apex Societies is deleted.

4, Prior to the amendment Section 20 read as follows:

“20. Vote of members — Every member of a Society shall have one
vote in the affairs of the Society:
[Provided that —

(@) [

(b) Where two individuals have been admitted as joint members, they
shall have one vote which may be exercised by any one of them;

(© Where the State Government of the Central Government is a
member of the Society, each person nominated by or on behalf of
such Government on the Committee shall have one vote;

(d) Where there is an equality of votes at a meeting on the affairs of the
Society other than election of is office-bearers or amendment of its
Bye-Laws, the person presiding over the meeting shall have a
second and deciding vote; and

(e) Where a member of the Society is simultaneously electing the
President and the member of the Committee from his constituency,
he shall have one vote for electing the President and another for the
member.]

By virtue of an amendment after the proviso to Section 20 the following has
been added:

“Provided further that every member of an Electoral College referred
to in Clause (ii-a) of sub-section (1) of Section 28-A shall have one
vote in the matter of election of the member of the Committee of a
Central and Apex Society.”

Thus, by virtue of this amendment the legislature introduced the
concept of Electoral College, which shall elect the committees of Central
and Apex Saociety.
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5. Section 28 of the principal Act provides the Society to have a
Committee. The provisions of the said section provide for the powers of the
Committee and also provide that there shall be a President and Vice
President for the Committee [sub-section (1-a)]. Sub-section (1-aa)
provided that the term of the Committee shall be four years from the date
of assumption of the office by the Committee. This sub-section is amended
and instead of four years the tenure is fixed at five years.

Before amendment Sub-section (1-b) provided that the expiration
of the period of four years shall operate as dissolution of the Committee
and thereafter the members including the President and Vice President
shall be deemed to have vacated the office and in case no election has
been completed by the date of such dissolution the management of the
Society shall vest with the Registrar. By amendment the legislature
substituted four years by five years. This is in consonance with the
amendment of sub-section (1-aa).

6. Section 4 of the Amendment Act introduced further changes of
Section 28 of the principal Act and in place of Clauses (b),(c),(d),(e),(f)
and (g) the new clauses were introduced. Prior to the amendment
Clauses (b), (c), (d), (e), (f) and (g) of sub-section (2) of Section 28 of the
Amendment Act read follows:

“(b) In the case of a Large-sized Adivasi Multipurpose Co-operative
Society, two thirds of the total number of elected members of the
Committee shall be from among the members belonging to the
Scheduled Tribes, so however that the said two third shall also
include women members numbering not less than one third of the
total number of such elected members.

Provided that the offices of the President and Vice-President shall be
reserved for the Scheduled Tribes.

Explanation - The principle for determining whether a society is a large
sized Adivasi Multipurpose Co-operative Society or not shall be
such as may be prescribed.

(© In the case of a Primary Society other than Large-sized Adivasi
Multipurpose Co-operative Societies, two members each shall be
from the Scheduled Castes and the Scheduled Tribes, three from
Other Backward Classes including Socially and Educationally
Backward Classes and two from Women members, so that among
each of the said Scheduled Castes, Scheduled Tribes and Other
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(d)

(e)

(f)

(ii)

(iii)

Backward Classes including Socially and Educationally Backward
Classes of members, there shall be one woman.

In the case of a Central Society, two members each shall be from
the Scheduled Castes and the Scheduled Tribes, three from Other
Backward Classes including Socially and Educationally Backward
Classes and two from Women members, so that among each of the
said Scheduled Castes, Scheduled Tribes and Other Backward
Classes including Socially and Educationally Backward Classes of
members there shall be one woman.

In the case of an Apex Society, three members each shall be from
the Scheduled Casts and the Scheduled Tribes, four from other
Backward Classes including Socially and Educationally Backward
Classes and three from Women members, so that among each of
the said Scheduled Castes and Scheduled Tribes members, there
shall be one woman and among the Other Backward Classes
including Socially and Educationally Backward Classes members,
there shall be two women.

Provided that, save as provided in the aforesaid clauses there will be
no bar for the members belonging to the said reserved categories to
contest the election against the remaining seats in the Managing
Committee of the Primary, Central and Apex Co-operative Societies.

Notwithstanding anything contained in this Sub-section - (i) in the
event of the seats in the Committee reserved for Women,
Scheduled Castes, Scheduled Tribes and Other Backward Classes
remaining unfilled in any election of a Primary Central or Apex
Society, the Committee of the Society shall co-opt., the required
number of such categories of members from among the members of
the Society or, where the required number of such categories of
members is not available for such co-option, the Committee shall
co-opt the required number of members from amongst the members
of the Society belonging to any category to fill up such seats, and for
the purpose of making such co-option, the vacancies in the unfilled
seats reserved for the said categories shall not invalidate the
Constitution or functioning of the Committee, if otherwise it would be
having a quorum.

the terms of office of every such co-opted member shall be co-
terminus with the other members of the Committee;

[***]
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(i) Notwithstanding anything to the contrary contained in this Act,
Rules and Bye-laws, the Committee(which shall include a
preliminary Committee) of every Primary Society, Central Society
and Apex Society existing immediately before the date of
commencement of the Orissa  Co-operative  Societies
(Amendment)Act, 2001 shall stand dissolved with effect from the
said date and the members including the President and the Vice-
President of every such Committee shall be deemed to have vacated
their offices on that date, and where, on the date of such
commencement, the management of any such society continues to
vest in the Registrar, the proceedings or actions taken, if any, for
constitution of the Committee thereof shall stand cancelled;

the management of every society, the Committee of which is so
dissolved or which so continues to vest in the Registrar, shall vest
or, as the case may be, shall so continue to vest in the Registrar,
and the Registrar or a Committee nominated by him from amongst
the members of the society, or a member society affiliated to it or a
society affiliated to such member society, as far as practicable
representing in Scheduled Castes, Scheduled Tribes, Other
Backward Classes and Women, shall manage the affairs of the
society and take all or any policy decision including admission of
members in relation to the society till the Committee is constituted
in accordance with the provisions of this act;

every Society referred to in Sub-clause (ii) shall amend its bye-laws
as may be necessary, so as to bring them in conformity with the
provisions of this Act as amended by the Orissa Co-operative
Societies (Amendment) Act, 2001 and reconstitute the Committee
within six months from the date of commencement of the said Act;
and

in the event of any Society failing to so amend its bye-laws and
reconstitute the Committee within the period specified in sub-clause
(iii), the Registrar shall make such amendment and reconstitute the
Committee within [seventy-five months] following the date of expiry
of the period so specified.”

After the amendment clauses (b), (c),(d), (e), (f) and (g) of sub-

section (2) of Section 28 read as follows:

“(b)

In the case of a Large-sized Adivasi Multipurpose Co-operative
Society, in the total number of elected members of the Committee,
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there shall be representation from among the members belonging to
the Scheduled Tribes, which shall be proportional to the ratio
between the members belonging to the Scheduled Tribes and the
total number of members of the said Society, so however that the
said scheduled Tribe representation shall also include woman
members whose number shall be proportional to the ratio between
the woman members belonging to the Scheduled Tribes and the
total number of the members belonging to the said Scheduled
Tribes. .

Provided that the offices of the President and Vice-President shall be

reserved for the Scheduled Tribes.

Explanation - The principle for determining whether a society is a large

(c)

(d)

sized Adivasi Multipurpose Co-operative Society or not shall be
such as may be prescribed.

In the case of a Primary Society other than Large-sized Adivasi
Multipurpose Co-operative Society in the total number of elected
members of the Committee, there shall be representation from
among the members belonging to the Scheduled Castes, the
Scheduled Tribes, the Other Backward Classes including Socially
and Educationally Backward Classes and the Women which shall be
proportional to the ratio between the members belonging to each
said category and the total number of members of the said society,
so that among each of the said Scheduled Castes, Scheduled
Tribes and Other Backward Classes including Socially and
Educationally Backward Classes of members, there shall be
representation of woman which shall be proportional to the ratio
between the woman members belonging to each said category and
the total number of members of that category.

In the case of a Central Society, in the total number of elected
members of the Committee, there shall be representation from
among the members belonging to the Scheduled Castes, the
Scheduled Tribes, the Other Backward Classes including Socially
and Educationally Backward Classes and the Women which shall be
proportional to the ratio between the members belonging to each
said category and the total number of members of the Electoral
College referred to in clause (ii-a) of sub-section (1) of Section 28-A,
so that among each of the said Scheduled Castes, the Scheduled
Tribes and the Other Backward Classes including Socially and
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Educationally Backward Classes of members, there shall be
representation of woman which shall be proportional to the ratio
between the woman members belonging to each said category in the
said Electoral College and the total number of members of that
category in that Electoral College.

In the case of an Apex Society, in the total number of elected
members of the Committee, there shall be representation from
among the members belonging to the Scheduled Castes, the
Scheduled Tribes, the Other Backward Classes including Socially
and Educationally Backward Classes and the Women which shall be
proportional to the ratio between the members belonging to each
said category and the total number of members of the Electoral
College referred to in clause (ii-a) of sub-section (1) of Section 28-A,
so that among each of the said Scheduled Castes, the Scheduled
Tribes and the Other Backward Classes including Socially and
Educationally Backward Classes of members, there shall be
representation of woman which shall be proportional to the ratio
between the woman members belonging to each said category in the
said Electoral College and the total number of members of that
category in that Electoral College.

Provided that, save as provided in the aforesaid clauses there will be
no bar for the members belonging to the said reserved categories to
contest the election against the remaining seats in the Managing
Committee of the Primary, Central and Apex Co-operative Societies.

Provided further that there shall be at lest one representation from
each said reserved category, if any.

Notwithstanding anything contained in this sub-section —

in the event of the seats in the Committee reserved for Women,
Scheduled Castes, Scheduled Tribes and Other Backward Classes
including Socially and Educationally Backward Classes remain
unfilled in any election of a Primary Central or Apex Society, the
Committee of the Society shall co-opt., the required number of such
categories of members from among the members of the Primary
Society, or as the case may be from among the members of the
Electoral College of the Central or Apex Society, and for the purpose
of making such co-option, the vacancies in the unfilled seats
reserved for the said categories shall not invalidate the Constitution
or functioning of the Committee, if otherwise it would be having a
quorum.
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(i) the terms of office of every such co-opted member shall be co-
terminus with the other members of the Committee;

) () Notwithstanding anything to the contrary contained in this Act,
Rules and Bye-laws, the Committee(which shall include a
preliminary Committee) of every Primary Society, Central Society
and Apex Society existing immediately before the date of
commencement of the Orissa  Co-operative  Societies
(Amendment)Act, 2011 shall stand dissolved with effect from the
said date and the members including the President and the Vice-
President of every such Committee shall be deemed to have vacated
their offices on that date, and where, on the date of such
commencement, the management of any such society continues to
vest in the Registrar, the proceedings or actions taken, if any, for
constitution of the Committee thereof shall stand cancelled;

(i) the management of every society, the Committee of which is so
dissolved or which so continues to vest in the Registrar, shall vest
or, as the case may be, shall so continue to vest in the Registrar,
and the Registrar or a Committee nominated by him from amongst
the members of the society, or a member society affiliated to it or a
society affiliated to such member society, as far as practicable
representing in Scheduled Castes, Scheduled Tribes, Other
Backward Classes and Women, shall manage the affairs of the
society and take all or any policy decision including admission of
members in relation to the society till the Committee is constituted in
accordance with the provisions of this act;

(iii) every Society referred to in Sub-clause (i) shall amend its bye-laws,
as may be necessary, so as to bring them in conformity with the
provisions of this Act as amended by the Orissa Co-operative
Societies (Amendment) Act, 2011 and reconstitute the Committee
within six months from the date of commencement of the said Act;
and

(iv) in the event of any Society failing to so amend its bye-laws and
reconstitute the Committee within the period specified in sub-clause
(iii), the Registrar shall make such amendment and reconstitute the
Committee within six months following the date of expiry of the
period so specified.”

In Section 28-A of the principal Act, in sub-section (1), for clause (ii),
the following clauses shall be substituted namely:-
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(i) Other members of the Committee of a Primary Society shall be
elected in such manner by and from among the General Body of
members of the Society qualified for the purpose organized into
such different constituencies as may be prescribed.

(i-a) Other members of the Committee of a Central Society and an Apex
Society shall be elected in such manner by and from among the
gualified members of the Electoral College formed in such manner
organized into such different constituencies as may be prescribed.”

8. Thus the provision for reservation as it stood prior to amendment is
that the committee of an Apex Society shall constitute twenty one members
whereas the Committee of a Central Society will be fifteen members
including the President and Vice-President. Similarly, the Committee of a
Primary Society shall consist of 15 members including the President and
Vice-President. There is no change in this number. However, the
legislature has sought to amend the procedure of reservation of the
members of the Committee. Previously it was fixed in the sense for every
primary society there should be two members each from Scheduled Caste
and Scheduled Tribe, three from Other Backward Classes and two
Women members, so that among each of the said Scheduled Castes and
Scheduled Tribes and Other Backward Classes there shall be one woman.

In case of Central Society two members each from Scheduled
Castes and Scheduled Tribes, three from Other Backward Classes, two
from Women members, so that among each of the said Scheduled Castes
and Scheduled Tribes and Other Backward Classes, there shall be one
woman.

In case of Apex Society, three members each from the Scheduled
Castes and the Scheduled Tribes, four from Other Backward Classes and
three women members, so that among each of the said Scheduled Castes,
Scheduled Tribes and Other Backward Classes categories, there shall be
two women. This provision has been done away with. Instead the
legislature has introduced the concept of proportional representation. In
other words in place of fixed number of members from Scheduled Castes
and Scheduled Tribes, the amending provision provides that the members
representing the Scheduled Castes, Scheduled Tribes, Other Backward
Classes and women shall be proportional to the number of such persons in
the members of the society.

This section also aimed at dissolving all the Committees existing on
the date of the Amendment Act came into force and the management of
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the society vest with the Registrar, who was to manage the Co-operative
Society himself, or nominate a Committee from amongst the members of
the Co-operative Society or affiliated society, who shall be representing
Scheduled Castes, Scheduled Tribes, Other Backward Classes and women
to continue to manage the society. There is also stipulation that the rule
shall be accordingly amended by each society within six months failing
which the Registrar shall make such amendment within six months
thereafter.

9. Section 28-A of the principal Act provides for election of members of
the Committee. Sub-section (1) of clause (i) provides that the President of
the Committee of every Society shall be indirectly elected, in the manner
prescribed, by and from among the members of the Committee.

As the provision originally stood clause (ii) of sub-section (1) of
Section 28-A provided that other members of the Committee shall be
elected in the prescribed manner and from among the General Body of
members of the Society qualified for the purpose so however that, where
the membership of the Society is required to be organized into different
constituencies in accordance with its Bye-laws, only the members belonging
to any such constituency shall elect the members of the Committee for that
constituency. This provision has been substituted by the following:

(i) Other members of the Committee of a Primary Society shall be
elected in such manner by and from among the General Body of
members of the Society qualified for the purpose organized into
such different constituencies as may be prescribed.

(i-a) Other members of the Committee of a Central Society and an Apex
Society shall be elected in such manner by and from among the
gualified members of the Electoral College formed in such manner
organized into such different constituencies as may be prescribed.”

These amending provisions introduced that the members of the
Committee of Central Society and the Apex Society shall be elected by and
from among the qualified members of the Electoral College formed in such
manner organized into different constituencies as may be prescribed.
Thus, the concept of Electoral College and its power of electing different
members of the Committee has been introduced.

10. In assailing the constitutional validity of the Act as well as the
Administrative action, learned counsel appearing for the petitioners have
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contended that the act is passed with mala fide intention, it is arbitrary and
that it is a colourable piece of legislation. Learned counsel also have
submitted that Amendment Act is in conflict with the provision of
Constitution of India. The Statement and object of the said Act is to
increase the representation of the Weaker Section of the Society namely,
Scheduled Castes, Scheduled Tribes and Other Backward Classes, but in
effect it may have the result of reducing the representation of these Weaker
Sections. It is further contended that the amendment is unworkable as the
deeming memberships have been deleted. It is also contended that as the
Act do not define the Electoral College and same is left to the discretion of
the State Executive, it has resulted in excess delegation of the legislative
function of the legislature and, therefore, is invalid. Learned counsel for
the petitioners also contend that the action of the Registrar in dissolving
ninety three societies out of seven thousand in a single day without
following any procedure or without proper exercise is arbitrary and is liable
to be set aside. Such an act is challenged on the ground of non-application
of mind also.

11. Learned Advocate General, on the other hand, submitted that the
intention of legislature is irrelevant, if it has the competence to legislate on
the subject it has passed the legislation. Colourable exercise of legislation
relates only to the competence of the legislature and it cannot be pressed
into service to decide an Act to be colourable piece of legislation
depending upon the intention of the legislature. Secondly, it is submitted
that malice cannot imputed on legislature while legislating any Act.
Learned Advocate General also submitted that the Act was necessary in
view of the fact that the principle adopted by the State to give proportional
representation to the Weaker Sections instead of giving reservation by a
fixed member. Negating the contention of excessive delegation, it has
been argued by the State that there are parameters in the Act itself to
show that there has been no unbridled and unguided delegation of power
to the executive and, therefore, the Act should be held to be valid.

12. Coming to the first contention of the Act being a colourable piece of
legislation, reliance has been placed by both the sides on K.C. Gajapati
Narayan Deo and others v. State of Orissa, A.l.R. 1953 S.C. 375,
wherein a constitution bench of the Supreme Court has examined the
constitutional validity of the Orissa Estate Abolition Act and laid down the
principles when an Act can be called a colourable piece of legislation. At
paragraph-9 of the judgment appearing at Page 379 the Hon'ble Supreme
Court made it clear at the outset that the doctrine of colourable legislation
does not involve any question of ‘bona fides’ or ‘mala fides’ on the part of
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the legislature. The whole doctrine resolves itself into the question of
competency of a particular legislature to enact a particular law. If the
legislature is competent to pass a particular law, the motives which impelled
it to act are really irrelevant. On the other hand, if the legislature lacks
competency, the question of motive does not arise at all. A distinction,
however, exists between a legislature which is legally omnipotent like the
British Parliament and the laws promulgated by which could not be
challenged on the ground of in competency, and a legislature which enjoys
only a limited or a qualified jurisdiction.

The Hon’ble Supreme Court further held in the said case that if the
constitution of a State divided the legislative powers amongst different
bodies, which have to act within their respective spheres marked out by
specific legislative entries, or if there are limitations on the legislative
authority in the shape of fundamental rights, questions do arise as to
whether the legislature in a particular case has or has not, in respect to the
subject matter of the statute or in the method of enacting it, transgressed
the limits of its constitutional powers. Such transgression may be patent,
manifest or direct, but it may also be disguised, covert and indirect and it is
to this later class of cases that the expression “colourable legislation” has
been applied in certain judicial pronouncements. The idea conveyed by the
expression is that although apparently a legislature in passing a statute
purported to act within the limits of its powers, yet in substance and in reality
it transgressed these powers, the transgression being veiled by what
appears, on proper examination, to be a mere pretence or disguise.

The Hon'ble Supreme Court further held that in other words, it is the
substance of the Act that is material and not merely the form or outward
appearance, and if the subject matter in substance is something which is
beyond the powers of that legislature to legislate upon, the form in which the
law is clothed would not save it from condemnation. The legislature cannot
violate the constitutional prohibitions by employing an indirect method. In
cases like these, the enquiry must always be as to the true nature and
character of the challenged legislation and it is the result of such
investigation and not the form alone that will determine as to whether or not
it relates to a subject which is within the powers of the legislative authority.

13.  Subsequently in Gullapalli Nageswara Rao and others v. Andhra
Pradesh State Road Transport Corporation and another, A.I.R. 1959
Supreme Court 308, a constitutional Bench of the Supreme Court has
approved the principle enunciated in the case of K.C. Gajapati Narayan
Deo (supra). At page 316 in the last sub-paragraph of Paragraph-7 the
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Supreme Court summarized the law on the subject. The Hon’ble Supreme
Court held that the legislature can only make laws within its legislative
competence. Its legislative field may be circumscribed by specific legislative
entries or limited by Fundamental Rights created by the Constitution. The
legislature cannot over-step the field of its competency, directly or indirectly.
The Court will scrutinize the law to ascertain whether the legislature by
device purports to make a law which, though in form appears to be within its
sphere, in effect and substance, reaches beyond it.  If in fact, it has power
to make the law, its motives in making the law are irrelevant.

14.  The Hon’ble Supreme Court in State of Kerala Vs. Peoples Union
for Civil Liberties, Kerala State Unit, (2009)8 SCC 46 has examined the
concept of colourable legislation. The Hon’ble Supreme Court also quoted
with approval the aforesaid case of K.C. Gajapati Narayan Deo(supra)
and host other cases and has come to the following conclusions:-

(a) The substance of the impugned Act must be looked at to determine
whether it is in pith and substance within a particular entry whatever
its ancillary effect may be.

(b) Where the encroachment is ostensibly ancillary but in truth beyond
the competence of the enacting authority, the statute will be a
colourable piece of legislation and constitutionally invalid. If the
statute is legislatively competent the enquiry into the motive which
persuaded the Parliament or the State Legislature into passing the
Act is irrelevant.

(© Apart from passing the test of legislative competency, the Act must
be otherwise legally valid and would also have to pass the test of
constitutionality in the sense that it cannot be in violation of the
provisions of the Constitution nor can it operate extraterritorially.

Thereafter the Hon’ble Supreme Court has opined that doctrine of
colourable legislation is strictly confined to the question of legislative
competence of the State Legislature to enact a statute and whenever the
rights conferred upon a class of persons including the protected class
were statutory in nature, they cannot be categorised as plainly constitutional
rights. It is one thing to say that some rights are constitutional in
nature/origin being part of the expansive regime of Article 21, but it would
not be correct to raise the same to the exalted status of constitutional rights.
A right which primarily flows from a statute, cannot claim its constitutional
pedigree to become a constitutional threshold, against which
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constitutionality of a statute can be tested. It is trite that a right which may
be conferred by a statute can also be taken away by another.

In the aforesaid case the Hon’ble Supreme Court further held that in
the event of a statute being held within the ambit of the legislative
competence of the State Legislature, could be declared ultra vires only on
the premise that it is violative of the provisions of Part Ill of the Constitution
of India or any other provisions but not on the ground of colourable exercise
of power or mala fide on the part of the legislature. The object, purpose or
design should be taken into consideration for the purpose of examining the
constitutionality  on the touchstone of the provisions of Part Ill of the
Constitution of India and not otherwise.

15. Inthis light an examination of Articles 245 and 246 of the Constitution
of India reveal that Article 245 provides for extent of laws made by
Parliament and by the Legislatures of States. It provides that subject to the
provisions of the Constitution, Parliament may make laws for the whole or
any part of the territory of India, and the Legislature of a State may make
laws for the whole or any part of the State. Article 246, clause (1)
provides that notwithstanding anything contained in clauses (2) and (3),
Parliament has exclusive power to make laws with respect to any of the
matters enumerated in List | of the Seventh Schedule. Clause (2) of the
said Article provides that notwithstanding anything in clause (3), Parliament
and, subject to clause (1), the Legislature of any State also, have power to
make laws with respect to any of the matters enumerated in List Il in the
Seventh Schedule which is referred to as the Concurrent List. In Clause-3
of Article 246 the legislature of the State has exclusive power to make laws
for such State with respect to any of the matters enumerated in List Il, i.e.
the State List. Entry 32 of the State list contains among others, Co-operative
Societies. Thus, the State legislature is competent to legislate law relating
to Co-operative Societies.

The other aspects of the contention raised by the learned counsels
whether it is violative of any provisions of the constitution or it breaches any
fundamental right as guaranteed in Part Ill of the Constitution of India is to
be considered. Firstly, it is argued that the Act is arbitrary in nature and,
therefore, is violative of Article 14 of the Indian Constitution. It is trite that
anything arbitrary or without any reasonable basis is violative of the
principles enunciated in Article 14 of the Indian Constitution. In this
backdrop an examination of the statement and objects for which the Act has
been passed will show the reason for which the Act has been enacted. The
statement of objects and reasons of the Act provides that the Government
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as a matter of policy, is committed to suitably provide for the
representations to the weaker sections, namely, Schedule Castes,
Scheduled Tribes and Other Backward Classes including Socially and
Educationally Backward Classes and Women for their effective participation
in the management of the Co-operative Societies which functions,
generally, in a three tier structure with the Primary at the base level, the
Central at the middle and the Apex Societies at the top.

It is further stated in the said statement of objects that the existing
provisions of deemed membership of the elected and co-opted members of
the Primaries, Central and Apex Societies, by virtue of which these
members can become members of the Central and Apex Societies
automatically, is against the principle of voluntary membership in the Co-
operative Societies. So it is necessary to do away with the system of
deemed membership , to bring the provisions of the Act in harmony with the
principle of voluntarism in Cooperatives.

It is further stated that the members of the Central and Apex
Societies which also include the deemed members, representing the
Primary Societies, constitute the voters of such Central and Apex Societies.
Since the deemed membership provision is proposed to be deleted, such
Central and Apex Societies need to have Electoral Colleges for elections to
their Committees in order to provide adequate and suitable representation to
the aforesaid weaker sections in such Central and Apex Societies.

It is further stated that as the term of the office of the Committee of
Management of the Cooperative Societies is four years where as that of the
elected bodies like the Panchayati Raj Institutions, Urban Local Bodies etc.
is five years. In order to have uniformity, the terms office of the Committee
of Societies was proposed to be enhanced to five years.

The existing provisions of the Orissa Cooperative Societies Act,
1962 provides for caste-based reservation in the Committee of the Primary,
Central and Apex Societies with fixed number of seats reserved for each
categories of Scheduled Caste, Scheduled Tribe, Other Backward Classes
including Socially and Educationally Backward Classes and Women
irrespective of the number of members of such categories in the Society. In
order to have suitable and adequate representation of different categories of
weaker section of members in the Committee of Societies, it was proposed
to have representations of such categories on proportionate basis, i.e.,
proportional to their numbers in the Societies.
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The statement of objects further reveals that in view of the
proposed changes incorporating the policy of proportionate representation
of Scheduled Caste, Scheduled Tribe, Other Backward Classes including
Socially and Educationally Backward Classes and Women members in the
Committee of Primary, Central and Apex Societies, the Committees of all
such Cooperative Societies, which were contrary to the above policy, need
to be dissolved and the management of such societies vested with the
Registrar of Cooperative Societies who may manage the affairs by himself
of nominate a Committee with representation of Scheduled Caste,
Scheduled Tribe, Other Backward Classes including Socially and
Educationally Backward Classes and Women members of the Society or
member of Society affiliated to it or a Society affiliated to such member
Society.

Thus, it is stated with a view to having uniform and proper
representation of Scheduled Caste, Scheduled Tribe, Other Backward
Classes including Socially and Educationally Backward Classes and
Women to the Committee of the Societies proportionate to their numbers in
the Society, the General Body of Members of the ‘Electoral College’ in the
case of Central and Apex Societies need to be organized into different
constituencies as would be required for the purpose. Hence changes were
sought to be made in the existing provisions of the Act.

The Act, therefore, was passed by the Legislature and it received the
assent of the Governor and then it was notified on 24" September, 2011
that 24™ September, 2011 is the date on which the Orissa Co-operative
Societies (Amendment) Act, 2011 came into force.

16. Thus, keeping in view the aforesaid objective, it is to be decided
whether the object to be achieved is achievable by such an amendment.
Mr. S.K.Padhi, learned Senior counsel for the petitioner in one of the cases,
argued that if such an amendment is enforced, then it will have an
anomalous impact on the representation in view of the fact that in certain
Societies the representation of the weaker sections may become
insignificant. In fact he has given the data regarding two Urban Cooperative
Banks, which are Primary Societies, viz., Cuttack Urban Cooperative Bank
Ltd. and Rourkela Urban Cooperative Bank Ltd. and demonstrated that the
percentage of reservation of the weaker section has drastically reduced
from the existing reservation of fixed numbers.

However, learned Advocate General submitted it was never the
intention of the Legislature to increase the reservation of seats in favour of
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weaker sections. It is, as stated in the statement and object, to give
adequate and suitable representation to the weaker section of the society.
However by picking one or two cases, it cannot be taken as a general rule
that in all cases such a reservation by proportional representation of the
weaker section shall only decrease. In certain cases, it may increase. So
the argument that the Amendment Act will in fact have a negative impact
and will not achieve the result, it is seeking to achieve is erroneous and
cannot be upheld.

17. Mr. Pitambar Acharya, learned counsel for the petitioner, in course of
argument has submitted that the Act is unworkable in the sense that the
concept ‘deemed members’ has been deleted and, therefore, who shall
became the members of the Central and Apex Co-operative Societies. This
view is also erroneous in view of the fact the Amendment Act provides for
an Electoral College, which is to be constituted, as may be prescribed by
the Rules. Such Electoral College will constitute members from whom the
members of the Central and Apex Co-operative Societies shall be elected.
It is unacceptable that the amendment sought is unworkable and cannot be
implemented. We have already noticed that the intention of the Legislature
in enacting a particular statute on a subject, in which it has the competence,
is irrelevant. Thus, the argument that the Amendment Act has been passed
with mala fide intention is of no avail to the petitioners.

18. The other question that remains to be seen is whether the Act is
violative of any of the provisions of Part Il of the Constitution of India. It is
submitted that in addition to violation of Article 14 it also violate Article
19(1)(c) of the Constitution of India. Article 19(1)(c) provides for the
fundamental right to form associations and unions.

In DHARAM DUTT AND OTHERS V. UNION OF INDIA AND
OTHERS; (2004) 1 Supreme Court Cases 712, the Hon’ble Supreme Court
relying upon Maneka Gandhi V. Union of India and another; (1978) 1
SCC 248 and All India Bank Employees Association; AIR 1962 SC 171,
has held that a right to form associations or unions does not include within
its ken as a fundamental right a right to form associations or unions for
achieving a particular object or running a particular institution, the same
being a concomitant or concomitant to a concomitant of a fundamental
right, but not the fundamental right itself. The associations or unions of
citizens cannot further claim as a fundamental right that they must also be
able to achieve the purpose for which they have come into existence so that
any interference with such achievement by law shall be unconstitutional,
unless the same could be justified under Article 19(4) as being a restriction
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imposed in the interest of public order or morality. At paragraph-28, the
Hon’ble Supreme Court further held that a right to form unions guaranteed
by Article 19(1)(c) does not carry with a fundamental right in the union so
formed to achieve every object for which it was formed with the legal
consequence that any legislation not falling within clause (4) of Article 19
may in any way hamper the fulfiiment of those objects, should be declared
unconstitutional and void. Thus, the rights guaranteed under Article 19(1)(c)
also do not include within its ambit the right to manage the Society in a
particular way. Hence, the Amendment Act, especially Section 28(2)(g)(ii),
cannot be said to be violating the Article 19(1)(c) of the Constitution.

19. The provisions of the Amendment Act have been criticized as being
arbitrary and, therefore, violative of Article 14 of the Constitution of India.
Before examining the validity of an Act passed by the Legislation within its
competence, it is proper to take into account the various judicial
pronouncements and to examine the role of Court vis-a-vis the powers of
Legislature to enact any law.

In Government of Andhra Pradesh Vs. Smt. P. Laxmi Devi,
(2008) 4 SCC 720, the Hon'ble Supreme Court has held that the Court
must always remember that invalidating a statute is a grave step, and must
therefore be taken in very rare and exceptional circumstances. The Hon’ble
Supreme Court further added while performing their duties, the Judges must
take care not to intrude upon the domain of the other branches of
Government. Full and free play must be permitted to that wide margin of
considerations which address themselves only to the practical judgment of a
legislative body. Legislation could be held unconstitutional only when those
who have the right to make laws have not merely made a mistake(in the
sense of apparently breaching a constitutional provision) but have made a
very clear one, so clear that it is not open to rational question. The judicial
veto is to be exercised only in cases that leave no room for reasonable
doubt. This rule recognizes that, having regard to the great, complex ever-
unfolding exigencies of Government, much of which will seem
unconstitutional to one man, or body of men, may reasonably not seem so
to another; that the Constitution often admits of different interpretations; that
there is often a range of choice and judgment; that in such case the
Constitution does not impose upon the legislature any one specific opinion,
but leaves open this range of choice; and that whatever choice is not clearly
in violation of a constitutional provision is valid even if the Court thinks it
unwise or undesirable. The Hon'ble Supreme Court in the said case quoted
Prof. Thayer and held that a Court can declare a statute to be
unconstitutional not merely because it is possible to hold this view, but only
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when that is the only possible view not open to rational question. In other
words, the Court can declare a statute to be unconstitutional only when
there can be no manner of doubt that it is flagrantly unconstitutional, and
there is no way of avoiding such decision. The philosophy behind this view
is that there is broad separation of powers under the Constitution, and the
three organs of the State the legislature, the executive and the judiciary,
must respect each other and must not ordinarily encroach into each other’s
domain. Also the judiciary must realize that the legislature is a
democratically elected body which expresses the will of the people, and in a
democracy this will is not to be lightly frustrated or obstructed. At
paragraph-44 the Hon’ble Supreme Court further held that if two views are
possible, one making the statute constitutional and the other making it
unconstitutional, the former view must always be preferred. Also the Court
must take very effort to uphold the constitutional validity of a statute, even if
that requires giving a strained construction or narrowing down its scope.
Also it is none of the concern of the Court whether the legislation in its
opinion is wise or unwise.

In STATE OF A.P. AND OTHERS Vs. MCDOWELL & CO. AND
OTHERS; (1996) 3 Supreme Court Cases 709, the Hon’ble Supreme Court
held that the power of Parliament or for that matter, the State Legislatures
is restricted in two ways. A law made by the Parliament or the Legislature
can be struck down by Courts on two grounds and two grounds alone, viz.,
lack of legislative competence and violation of any of the fundamental rights
guaranteed in Part-lll of the Constitution or of any other constitutional
provision. There is no third ground. In other words, if an enactment is
challenged as violative of Article 14, it can be struck down only if it is found
that it is violative of the equality clause/equal protection clause enshrined
therein. No enactment can be struck down by just saying that it is arbitrary
or unreasonable. Some or other the constitutional infirmity has to be found
before invalidating an Act. An enactment cannot be struck down on the
ground that Court thinks it unjustified. The Parliament and the Legislature
composed as they are of the representatives of the people, are supposed to
know and be aware of the needs of the people and what is good and bad
for them. The Court cannot sit in judgment over their wisdom.

Similar view has been expressed in Greater Bombay Co-operative
Bank Ltd. Vs. United Yarn Tex. Pvt. Ltd.; (2007) 6 SCC 236. The Hon’ble
Supreme Court in that case has held that the constitutional validity of an Act
can be challenged only on two grounds, viz., lack of legislative competence
and violation of any of the Fundamental Rights guaranteed in Part Il of the
Constitution or of any other constitutional provision. There is no third ground
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on the basis of which the law made by the competent legislature can be
invalidated and that the ground of invalidation must necessarily fall within
the four corners of the aforementioned two grounds. In the said case, the
Hon’ble Supreme Court quoting State of Bihar & Ors. V. Bihar Distillery
Ltd. & Ors (1997) 2 SCC 453 held that the approach of the court, while
examining the challenge to the constitutionality of an enactment, is to start
with the presumption of constitutionality. The court should try to sustain its
validity to the extent possible. It should strike down the enactment only
when it is not possible to sustain it. The court should not approach the
enactment with a view to pick holes or to search for defects of drafting,
much less inexactitude of language employed.

In Uadi Singh Dagar Vs. Union of India; (2007) 10 SCC 306, the
Hon’ble Supreme Court has held that the validity of a statute would
ordinarily be tested keeping in view the social conditions as were existing
on the date of coming into force thereof. It is one thing to say that a law
causes hardship to a section of the people but it is another thing to say that
the same would be unconstitutional. It may be that with the passage of
time, a statute which was intra vires on the date of coming into force of the
Act may be considered to be ultra vires. However, for that there should be
sufficient materials which are either brought on record or of which the court
can take judicial notice. The difficulty would arise where the materials
brought on record may provide for divergent views. In such a situation, the
court will not ordinarily exercise its power of judicial review over legislation.
The facts on the basis whereof the Legislature of a State or the Parliament
had chosen to rely upon should be the guiding factor. The Legislature can
have several choices or options to deal with a matter, and courts cannot say
which choice or option should have been preferred.

20. In applying these principles to the present case, we find that the
proposal of proportionate representation of the weaker section of the people
in the committee constituted for management of the Co-operative Societies
may look unreasonable to some people, but in this regard though there are
two views possible, the view which is in favour of the constitutional validity
of the Act has to be adopted by the Court. It is well established that in this
case, the two grounds on which constitutional validity can be challenged, i.e.
lack of legislative competence and violation of any of the Fundamental
Rights provided in Part 11l or any other constitutional provision are singularly
lacking. This brings us to the submission that the legislature has abdicated
its legislative power to the executive by delegating the authority to frame
rules for the purpose of creating Electoral College. Some of the counsel
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called it excessive delegation and, therefore, argued that the Act should be
declared as invalid.

21. It is argued that the expression “as may be prescribed” appearing in
the amended Section 28-A of sub-section (1) clause (i) has left the
executive with a unbridled and uncanalized power to frame the rules
regarding the constitution of the Electoral College that would elect the
members of the committee to manage different Central and Apex Co-
operative Societies. Our attention was drawn to Section 134 (1) of the Act
which vests the power with the State Government to make rules to carry out
the purpose of the Act. Sub-section (2) of Section 134 of the Act prescribes
that all rules made under this Section shall as soon as they are made be
laid before the State Legislature for a period of fourteen days which may
be comprised in one or more sessions and shall be subject to such
modifications as the Legislature may make therein during the said period.
This provision has been heavily relied upon by the State to counter the
argument that there has been excessive delegation of legislative power. It
is submitted that though the legislature has delegated the power to
prescribe Electoral College and its constituents etc. there are provisions
within the Act itself to control that power.

Such question has been considered by the constitutional Bench of
the Supreme Court decision in Jyoti Pershad Vrs. Administration of U.T.
of Delhi; AIR 1961 SC 1602. At paragraph-17, the Hon’ble Supreme
Court held that in the context of modern conditions and the variety and
complexity of the situations which present themselves for solution, it is not
possible for the Legislature to envisage in detail every possibility and make
provision for them. The Legislature, therefore, is forced to leave the
authorities created by it an ample discretion limited, however, by the
guidance afforded by the Act. This is the ratio of delegated legislation, and
is a process which has come to stay and which one may be permitted to
observe is not without its advantages. So long, therefore, as the legislature
indicates, in the operative provisions of the statute with certainly, the policy
and purpose of the enactment, the mere fact that the legislation is skeletal,
or the fact that a discretion is left to those entrusted with administering the
law, affords no basis either for the contention that there has been an
excessive delegation of legislative power as to amount to an abdication of
its functions, or that the discretion vested is uncanalised and unguided as to
amount a carte blanche to discriminate. The second is that if the power or
discretion has been conferred in a manner which is legal and constitutional,
the fact that parliament could possibly have made more detailed provisions,
could obviously not be a ground for invalidating the law.
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Thus, it is clear that the Hon’ble Supreme Court has held that if the
statute itself in the operative provisions has with certainty provided for the
policy and the purpose of enactment, the mere fact that the legislation is
skeletal, the delegated power of legislation cannot be called uncanalised
and unguided.

22. In the present case the amendment has made it ample clear that
there should be voluntarism of association for which the deemed
memberships have been deleted. Secondly, there is  principle of
proportional representation of the weaker sections. The principal Act also
provides for the Co-operative principles in Schedule Il of the Act. These are
the guidelines with certainties within which the executive has to work while
prescribing the mode of constitution of the Electoral College. Therefore
though there has been a delegation of the legislative function by the
legislature on the executive, it cannot be held that it is unbridled, or
uncanalized, or unguided.

23. As far as Section 134 of the Act is concerned, similar provision has
been examined by the Supreme Court in Quarry Owners’ Association
Vrs. State of Bihar and others; (2000) 8 SCC 655, wherein at paragraph-
45 the Hon'ble Supreme Court has held that Parliament through its wisdom,
apart from the above brought the concerned amendment also to keep a
check on the exercise of power by the State Government as delegate. The
guestion is whether mere lying of rules and notifications before the
legislature can be construed as a check on the State Government’'s power.
The Hon’ble Supreme Court went on to add that where any document, rule
or notification requires placement before any House or when placed, the
said House inherently gets the jurisdiction over the same, each member of
the House, subject to its procedure, gets the right to discuss the same, they
may put questions to the Ministry concerned. Irrespective of the fact that
such rules or notifications may not be under the purview of its modification,
such members may seek explanation from such Ministry of their inaction,
arbitrariness, transgressing limits of their statutory orbits on any such other
matter. Short of modification power it has a right even to condemn the
Ministry. The Supreme Court thereafter held that no doubt, in the case
where the house is entrusted with power to annul, modify or approve any
rule, it plays a positive role and has full control over it, but even where the
matter is merely placed before any House, its positive control over the
executive makes even mere laying to play a very vital and forceful role
which keeps a check over the State Government concerned.
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24. In the case at hand, the situation is still better in the sense that not
only the rule has to be placed before the legislature as soon as they are
made, but also the legislature has the power to modify the rules. Therefore,
it cannot be said that delegation of legislative power to the executive has
resulted in abdication of the powers of the legislative assembly and,
therefore, should be declared invalid.

25. Viewed in a different angle, it is seen that the power has been
delegated to the executive itself, who is responsible for bringing in the
Amendment Act to the floor of the legislation. In a similar matter the
Supreme Court in Arun Tewari and others v. Zila Mansavi Shikshak
Sangh and others; AIR 1998 SUPREME COURT 331 has held that the
power to frame these criteria and procedure is not delegated to any
subordinate authority. The very authority which framed the original Rules is
delegated the power to frame special rules prescribing criteria and
procedure in specific circumstances in consultation with the General
administration Department. The fact that the power of delegation is to be
exercised by the State Government itself is a safeguard against the abuse
of this power of delegation.

26. Similar view has been taken in Quarry Owners’ Association (supra),
the Hon’ble Supreme Court has held that in a Parliamentary democracy
every act of the State Government is accountable to its people through
State Legislature which itself is an additional factor which keeps the State
Government under check not to act arbitrarily or unreasonably. When a
policy is clearly laid down in a statute with reference to the minor minerals
with main object under the Act being for its conservation and development,
coupled with various other provisions to the Act guiding it, checking it and
controlling it then how such delegation could be said to be unbridled.
Delegation coupled with a policy direction is good.

27. Thus, in view of the aforesaid discussion, we come to the conclusion
that there has been no excessive delegation giving unbridled, uncanalized
and unguided power on the executive, and therefore, Amendment Act
cannot be declared invalid. Thus, we come to the conclusion that there
has been no such excessive delegation of power.

28. This brings us to the residual question whether the provisions of the
Amendment Act dissolving all the existing committees of the Co-operative
Societies and vesting the same on opposite party no.2 has to be termed as
unconstitutional because of it violating the rights of the elected members
to continue. It is contended that as per the provisions of the Act, the
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elected office bearers were to continue for four years and by this Act the
bodies have been dissolved and thereby their rights have been infringed.
From the discussions in the preceding paragraph, it is clear that only when a
fundamental right is breached an Act can be said to be unconstitutional.
The Act cannot be held to be invalid on the ground that it breaches the right
of a class of person or individuals which has been conferred by a statute.
In the afore quoted case of State of Kerala Vs. Peoples Union (supra), the
Hon’ble Supreme Court has held that it is trite that a right conferred by a
statute can also be taken away by another. The principle is the stream
cannot rise higher than the source.

29. Similar amendment was made in the year 2001 which led to the
dissolution of elected committees of Co-operative Societies. The provision
was challenged as unconstitutional in Gurupada Nanda and others Vrs.
State of Orissa and others; 93 (2002) CLT 729. A division Bench of this
Court has upheld the constitutional validity of such an Act by holding thus:-

“Dissolution of the elected committees of management prior to expiry
of their term by the impugned amendment cannot be construed as
undemocratic and unconstitutional as the members of such
committees were elected to their respective offices and were holding
such offices by virtue of the provisions of the Act. Their term or
tenure can be cut short by the provisions of the Act as well.
Dissolution was the only choice left with the law makers for
immediately providing representation to the weaker sections in the
Managing Committees of Co-operative Societies. Therefore, it
cannot be said that the amended clauses (g) (i) and (g) (ii) of Section
28(2) of the Act are ultra vires. There has been no violation of any
provisions of the Act or the Constitution by brining about the
amendment in question. The amendment was passed by the State
Legislature and was assented to by the Governor”.

The Division Bench has relied upon an earlier reported case, i.e.
Pradip Kumar Moharathi V. State of Orissa; 84 (1997) CLT 135. Since
on two earlier occasions, this Court has held similar provisions to be
constitutionally valid, we follow the same by adopting the principle of
judicial discipline. We do not find any reason for differing with the earlier
view taken by this Court.

30. Lastly it has been contended by the learned counsel for the petitioners
that the action of opposite party no.2 appointing various persons as
President, Vice-President and Members of the Managing Committee in hot
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haste on 24.9.2011 on the day the Amendment Act came into force is
without application of mind and without following the proper procedure.
Learned counsel for the opposite parties, in this regard, submits that the bill
was passed on 27.8.2011 which was pending before the Governor of
Orissa till 22" September for his assent. It is further stated that the
Registrar being a responsible officer having the assistance of subordinate
officers throughout the State, was required to meet an emergent situation of
managing the Societies and as such the action of the Registrar in notifying
the committee immediately after the publication of the notification cannot be
termed to have been done in hot haste without application of mind as the
Registrar was to get himself ready for management for such huge number
of Societies immediately after coming into force of the Act. Hence he took
a prompt and emergent action in constituting the Committees, otherwise it
would have been difficult to manage all the Societies resulting in complete
breaking down of the administrative functioning of the Societies.

31. Itis noted here that during course of hearing one file was produced
before the Court which relates to the nomination of the President, Vice-
President and other Members of the Committee of the Urban Co-
operative Bank Ltd., Cuttack. It was noticed that no noting from the sub-
ordinate staff, namely, Deputy Registrar-in-charge of that area suggesting
the name of the private opposite parties was there. Simply the office put up
a note which was acted upon by the Registrar. In other words, there was
completely lack of any kind of exercise which would have indicated that
there was an application of mind for nominating the President, Vice-
President and other Members of Co-operative Societies. It is stated at the
bar, similar is the situation in respect of nomination of President, Vice-
President and other Members of the other Co-operative Societies also.

32. It is well settled that the Court cannot sit in judgment over an action
of the administration of the executive. The scope of judicial review is limited
to three grounds; (i) unreasonableness, which can more appropriately be
called irrationality, (ii) illegality and (iii) procedural impropriety. Only on
these three grounds an executive action can be struck down by the Court.
An examination of the case in hand reveals that when the legislature passed
a law dissolving various Committees of all the Co-operative Societies of the
State and vested the management thereof on the Registrar or any
Committee nominated by him. It was further specified in the Act, namely,
sub-clause (ii) of Clause (g) of sub-section (2) of Section 28 that the
Registrar was to manage the Society himself or to nominate a Committee
from amongst the Members of the Society, or a member society affiliated to
it or a Society affiliated to such members society, as far as practicable
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representing the Scheduled Castes, Scheduled Tribes, Other Backward
Classes and Women to manage the affairs of the Society and take all or
any policy decision including admission of members in relation to the
Society till the Committee is constituted in accordance with the provisions of
this Act.

33. It is neither the case of the opposite parties nor any materials has
been produced before this Court to show that he has taken care to
constitute such a Committees with respect to every Co-operative Society,
for which he has nominated, any person representing Scheduled Castes,
Scheduled Tribes, Other Backward Classes and Women. It appears that
he has mechanically passed orders in almost all cases. Out of this bunch
in all the cases the Registrar has nominated persons, who have become
unsuccessful in the last election except the case of the Orissa State Co-
operative Bank Ltd., which is the only case where opposite party no.2 has
nominated the elected President. No reason has been assigned why the
opposite party no.2 has not taken into consideration the names of those
persons, who were elected in the last election and were continuing as such.
This defies all reasons and, therefore, the order passed by opposite party
no.2 is tainted with mala fide and is irrational. Therefore, it has to be struck
down by this Court.

34. Therefore, in striking down nominations made by O.P.No.2 in all
these cases, this Court orders that the Committee elected last shall
officiate as office bearers and Directors of the Co-operative Societies.
They shall continue to function as care taker Committee till the next
election, but their power shall be restricted in the sense that they cannot
take any major policy decision, but can induct new Members, without prior
approval of the Registrar. It is further directed that the State Government
shall promulgate the rules defining the Electoral College within a period of
three months from today and place the same before the Assembly in its next
sitting and hold the elections of all the Co-operative Societies within a period
of six months from today.

35. These writ petitions are allowed in part with the above observations.
The Amendment Act is held to be intra vires but the action of opposite party
no.2 by nominating the committees of the Co-operative Societies which are
the subject matter of these writ petitions are declared to be unsustainable
and the Notifications dated 24™ September, 2011 are quashed. No costs.

Writ petitions allowed in part.
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W.P.(C) NO.189 OF 2002 (Decided on 25.11.2011)

APARUP MOHAN DAS (DEAD) & AFTER HIM
SURANDAN DAS&ORS. ... Petitioners.

Vrs.
STATE OF ORISSA&ORS. ... Opp.Parties.
CONSTITUTION OF INDIA, 1950 — ART. 311.

Compulsory retirement — Petitioner has not been communicated
with any adverse remark — C.C.R. records produced before the Court
shows that the petitioner had been awarded with good and very good
remarks — The impugned order based upon the decision of the Review
Committee and the material particulars basing upon which they came
to a conclusion that the petitioner’s integrity is doubtful — Report of the
review committee is an out come of non-application of mind as well as
want of material particulars — Held, impugned order is quashed -
Petitioner is entitled to get all arrear salary from the date of such order
till he would have retired or superannuation - Since the petitioner died
during the pendency of the writ petition the arrear-dues be paid to his
legal heirs. (Para 10)

Case laws Referred to:-

1.AIR 1992 SC 1020 : (Baikuntha Nath Das & Anr.-V-Chief District
Medical Officer, Baripada & Anr.)
2.(2011) 1 SCC(L& S)550 : (Pyare Mohan Lal-V- State of Jharkhand & Ors.)

For Petitioner - M/s. Jagannath Patnaik, A.A.Das, R.Rath,
B.Mohanty, T.K.Patnaik, S.Das & P.K.Nayak.
For Opp.Party No.4- M/s. R.N.Acharya & B.Barik.

The petitioner- Aparup Mohan Das having died during pendency of the
writ petition has been substituted by his legal heirs. The petitioner filed this
writ petition being aggrieved by order No.127 dated 4.6.2002 passed by the
Managing Director, North Eastern Electricity Supply Company Ltd.,
Balasore, opposite party no.4, in Annexure-4 compulsorily retiring him from
service by invoking Clause 17(2) of the GRIDCO Officers’ Service
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Regulations adopted by the North Eastern Electricity Supply Company of
Orissa Ltd. (in short “NESCQO").

2. Briefly stated the case of the petitioner is as follows:

The petitioner-Aparup Mohan Das initially joined the Energy
Department of the Government of Orissa as a Junior Engineer on 19.3.1970.
On being promoted to the rank of Asst. Engineer on 05.2.1972, he was
deputed to work under the Orissa State Electricity Board(OSEB) and his
promotion was concurred by the Orissa Public Service Commission(OPSC).
While so working he was allowed to cross the Efficiency Bar with effect from
1.2.1976. and then on 19.9.1988 with effect from 1.2.1981. This was so
done after verification of the annual C.C.Rs of the petitioner. In 1973 the
petitioner was posted as the Sub-Divisional Officer (Elect) under the
Rourkela Electrical Sub-Division. By notification dated 13.11.1991 issued by
the Energy Department, the petitioner was promoted as Executive Engineer
and after his services were placed under the disposal of the O.S.E.B., he
was posted as Ex-Engineer(Planning-1l) in the headquarters of the OSEB
vide order dt.14.2.1992. In due course he was promoted to the rank of
Superintending Engineer and was ultimately posted as the Superintending
Engineer Commercial-D in the Corporate Office of NESCO at Balasore.

It is worthwhile to mention here that on enactment of the Orissa
Electricity Reforms Act 1995, a new Corporation being Grid Corporation of
Orissa Ltd.(GRIDCO) came into existence and all the assets and liabilities
and the personnel of the OSEB were transferred to the newly formed
GRIDCO. Subsequently, in the year 1999 the Government after consulting
the GRIDCO decided to form four new Companies for distribution of
electricity in the State. On formation of four such new companies, the State
Government asked all its employees on deputation to exercise option
whether they are willing to continue under the newly created companies in
the State of Orissa. The petitioner- Aparup Mohan Das initially opted to
remain under the State Government, but on 12.7.2000 the State
Government in the Energy Department vide its Notification No.8117 dated
12.7.2000 directed the petitioner to retire from Government service w.e.f.
31.3.1997. By another notification dated 19.3.1997 the Energy Department
notified that the services of the petitioner will be absorbed permanently in
the GRIDCO w.e.f. 1.4.1997. Thereafter the services of the petitioner were
transferred to the newly formed Company, i.e. NESCO where he was
working till the impugned order of compulsory retirement was passed.

3. As stated above, the grievance of the petitioner is against the order
dated 4.6.2002 passed by opposite party no.4-Managing Director, NESCO
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compulsorily retiring him from service w.e.f. 4.6.2002 under the Regulations
as indicated above. The petitioner was due to retire from service on
30.9.2004 on attaining the age of 58 years. Before the impugned order in
Annexure-4 was passed, it is stated that opposite party no.4 communicated
a letter dated 3.6.2002 to the petitioner inter alia intimating that during his
incumbency as Superintending Engineer (Commercial-1) in the Corporate
Office, his performance was found unsatisfactory. The said letter is annexed
as Annexure-4 to the writ petition.

After the notice of compulsory retirement in Annexure-4 was received
by him on 4.6.2002, the petitioner made a representation before the
appellate authority, but the same yielded no result. Hence the writ
application. In the writ application though notices were issued on 20.8.2002,
the opposite parties filed their counter affidavit only today in Court. We have
perused the counter affidavit filed by opposite parties 2 and 3. Pursuant to
the direction of this Court, records of the proceedings of the Review
Committee was produced so also the C.C.R. records of the petitioner-
Aparup Mohan Das.

4. Inthe counter affidavit a stand has been taken that as per Clause 17(2)
of the GRIDCO Officers’ Service Regulations and basing upon the
recommendations of the Review Committee the competent authority has
taken the decision to retire the petitioner from service in the interest of the
Company and to safeguard the greater interest of the public/consumers for
which it is not mandatory on the part of the opposite parties to give
opportunity of hearing to the petitioner to defend his case since the
retirement is not inflicted by way of any punishment. In paragraph-10 of the
counter affidavit, a stand has been taken that while the petitioner was
serving in the capacity of Superintendent Engineer(Comm.) for certain span,
his efficiency was totally adverse and not conducive to the interest of the
organization as well as to the public/consumers. The opposite parties have
relied upon the recommendation made by the Review Committee on
4.6.2002 in Annexure-B/2, which is reproduced herein below:-

“Review of Performance of Superintend Engineers and Executive
Engineers who have completed 50 years and above.

On review of the performance of Sr. Executives of NESCO, it is
observed that the following Officers need to be given compulsory retirement
for the well being of NESCO.

1. Er. Bata Krushna Mohanty S.E. (Elect.)
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2. Er. Sahnkar Krushna Dey, S.E. (Elect.)
3. Er.Aparup Mohan Das, S.E. (Elect.)
4. Er.Chakradhara Behera, S.E. (Elect)
5.
D

Er. S.N.Sahoo (Elect.), Manager (Revenue), Jajpur Road Electrical
ivision.

All the above are more than 55 years of age. They have been found
to be ineffective and are of doubtful integrity. In view of this, it is proposed
that they may be given compulsory retirement as their continuation will be
detrimental to NESCO.”

The aforesaid shows that the Committee found the petitioner
ineffective and was of doubtful integrity.

In the character roll of the petitioner for the year 2000-2001, annexed
under Annexure-E/2 series, the reporting authority in Col.6 in regard to
integrity has indicated “Nothing adverse has come to my notice”.

5. Inthis regard, our attention was drawn to Clause 17(2) of the GRIDCO
Officers Service Regulations, which is extracted herein below:-

“17(2) Any Officer may at the discretion of the committee of the
Board, be retired from the Company’s service after he has attained
50 years by giving him three months noticed in writing or
emolument’s in lieu thereof. In such an event the Officer shall be
entitled to the applicable terminal benefits for the period of service
rendered.”

According to learned counsel for the petitioner, at no point of time
the petitioner was communicated with any adverse remark entered in his
C.C.R. and that apart the entry in the C.C.R. for the year 2000-2001 is not
adverse in nature. He relies upon the judgment of the apex Court in the case
of Baikuntha Nath Das and another v. Chief District Medical Officer,
Baripada and another. AIR 1992 SUPREME COURT 1020, wherein it was
held that the order of compulsory retirement has to be passed by the
Government on forming the opinion that it is in the public interest to retire a
Government servant compulsorily. The order is passed on the subjective
satisfaction of the Government. The Government or the Review Committee
shall have to consider the entire record of service before taking a decision in
the matter of course attaching more importance to record of and
performance during the later years. The record to be so considered would
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naturally include the entries in the confidential records/character rolls, both
favourable and adverse. If a Government servant is promoted to a higher
post notwithstanding the adverse remarks, such remarks lose their sting,
more so, if the promotion is based upon merit(selection) and not upon
seniority.

6. Learned counsel for the petitioner submits that on two occasions the
petitioner was posted as Asst. Managing Director of NESCO solely basing
upon his merit and integrity as higher responsibility is attached to the said
post. According to learned counsel for the petitioner, the conduct and
remarks awarded in the C.C.Rs. were taken into consideration before
posting him as Asst. Managing Director and now on the basis of same set of
C.C.Rs. the petitioner could not have been made to retire compulsorily.

7. Learned counsel for the opposite parties relying upon the judgment of
the apex Court in PYARE MOHAN LAL V. STATE OF JHARKHAND AND
OTHERS: (2011) 1 Supreme Court Cases (L & S) 550, submits that a single
adverse entry regarding integrity even in remote past is sufficient to award
compulsory retirement. In the said case the officer was a judicial officer. In
the aforesaid decision it was held that the washed-off theory does not have
universal application and it may have relevance while considering the case
of Government servant for further promotion but not in case where
employee is being assessed for retention in service or compulsorily
retirement, as suitability is to be assessed taking into consideration his
“entire service record”.

So let us see whether the contention of the learned counsel for the
petitioner that the petitioner has not been communicated with any adverse
remark at any point of time is correct. The entire C.C.R. record from the
year 1972-73 onwards were produced before this Court. On perusal of the
same, we find that the petitioner had been awarded with good remarks
consistently such as good and very good. The entries made in the C.C.Rs
of the petitioner from 1994 to 1997 are as follows:

() 1994-95 — Very good.

(i) 1995-96 — Very good and integrity beyond doubt.

(iii) 1996-97 — Very good and integrity beyond doubt.

8. In 1997-98 no entry has been made in the C.C.R. From the C.C.R. of

2000-2001, we find that the petitioner was awarded with the remark
‘average’, but so far asintegrity is concerned, Col.6 contains “nothing
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adverse has come to my notice”. It bears a signature, but does not contain
the designation of the signatory nor does it countersigned.  The ratio
disidendi of the decision in PYARE MOHAN LAL is not applicable to the
case of the petitioner as there is not a single adverse entry touching his
integrity, save and except rating the performance of the petitioner as
average in the C.C.R. of the year 2000-2001.

9. In our considered opinion, the ratio disidendi of the case of Baikuntha
Nath Das is squarely applicable to the facts and circumstance of the present
case. In the aforesaid case it was held that the order of compulsory
retirement can be interfered with if the same is, tainted with malafide, based
on no evidence or if the order is arbitrary in the sense that no reasonable
person would form the requisite opinion on the given materials.

10. In Annexure-B/2, i.e. the Review Committee report on performance of
the Superintending Engineers and Executive Engineers, who had completed
fifty years and above, it has been observed that the petitioner and others
have been found ineffective and are of doubtful integrity for which proposal
has been given for their compulsory retirement. So far as remark of doubtful
integrity is concerned, from the record produced before us by the NESCO
authorities, we do not find anything on record to that effect. The impugned
order dated 4.6.2002 compulsorily retiring the petitioner from service, is
based upon the decision of the Review Committee and the Review
Committee is totally silent about the material particulars basing upon which
they came to a conclusion that the petitioner’s integrity is doubtful. It would
not be out of place to reiterate that the report of the Review of the Committee
in Annexure-B/2 does not show anything that they have taken into
consideration the entire service records of the petitioner including the entry
made in the confidential record and C.C.R. In view of such, in our
considered opinion, the order of compulsory retirement dated 4.6.2002 vide
Annexure-4 passed basing upon the report of the Review Committee is an
outcome of non-application of mind as well as want of material particulars
based upon the evidence. Resultantly, the order dated 4.6.2002 under
Annexure-4 is hereby quashed. Consequently, the petitioner-Aparup Mohan
Das, is entitled to get all arrear salary from the date of such order till the date
on which he would have retired on superannuation. Since the petitioner has
died during pendency of the writ petition, arrear dues be paid to his legal
heirs within three months from today deducting three months’ salary, which
has already been paid to the petitioner. The records produced before this
Court are returned to learned counsel for opposite party no.4.

The writ petition is, accordingly, allowed. There will be no order as to
cost.

Writ petition allowed.
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L.MOHAPATRA, J & B.K.PATEL, J.
W.P.(C) NO. 7611 OF 2007 (Decided on 24.11.2011)

STATE OF ORISSA . Petitioner.
.Vrs.

TARUN KHAMARI . Opp.Party.

ORISSA FOREST ACT, 1972 (ACT NO.14 OF1972) — S.56(2-C).

When owner of the vehicle proves to the satisfaction of the
Authorized Officer that the vehicle was used without his knowledge or
connivance or knowledge of his agent and he had taken all reasonable
and necessary precaution against such illegal use, the Authorized
Officer may not pass the order of confiscation.

In the present case the owner had no knowledge about the use
of the vehicle for commission of the forest offence and the driver being
the agent of the owner had not loaded the wooden planks on the
vehicle deliberately but he was forced to do so under threat — Moreover
had the driver been involved in commission of the forest offence, he
would not have intentionally dashed the vehicle against a tree to stop
the vehicle — Held, no justification to interfere with the appellate order
setting aside the order of confiscation passed by the Authorized
Officer. (Para 7)

For Petitioner - M/s. C.Ananda Rao, S.K.Behera &
A.K.Rath.

For Opp.Parties - M/s. Satya Ranjan Mohapatra, Saroj Kr. Rout,
Kabir Ku.Jena & Siba Prasad Swain.

L. MOHAPATRA, J. State has filed this writ application challenging the
order dated 20.2.2007 passed by the learned District Judge, Sambalpur in
F.A.O.37 of 2005.

2. The facts leading to initiation of a Confiscation Proceeding against the
opposite party are that on 1.10.2004, the Officer-in-Charge of Rairakhol
Police Station seized a vehicle bearing Registration No.OR-15-E-7644
loaded with 44 pieces of Bija Planks, arrested the driver of the said vehicle
and sent information to the Forest Range Officer, Rampur. The Range
Officer, Rampur took zima of the vehicle and planks and submitted the
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records to the Divisional Forest Officer, Rairakhol Division for initiation of a
proceeding under Section 56 of the Orissa Forest Act,1972. The driver and
the opposite party, who is owner of the vehicle, were noticed to show cause.
After consideration of the reply submitted by both of them and on
consideration of the materials collected during Confiscation Proceeding, the
Authorised Officer-cum-Divisional Forest Officer, Rairakhol Division vide
order dated 10.6.2005 directed not only for confiscation of the vehicle, but
also the timber. Challenging the said order, opposite party filed an appeal
before the learned District Judge, Sambalpur and in the impugned order, the
learned District Judge came to a categorical finding that the opposite party,
who is owner of the vehicle, had no knowledge about such illegal
transportation of timber in the vehicle and, accordingly, set aside the order
passed by the Authorized Officer and allowed the appeal. Challenging the
said order passed in appeal, this writ application has been filed.

3. Learned counsel for the State referring to Section 56(2-c) of the
Orissa Forest Act, 1972 submitted that only when owner of the vehicle
proves to the satisfaction of the Authorised Officer that the vehicle was used
without his knowledge or connivance or knowledge of his agent, if any, and
that he had taken all reasonable and necessary precaution against such
illegal use, the order of confiscation may not be passed by the Authorised
Officer. Referring to annexures attached to the writ application, it was
contended by learned counsel for the State that though the opposite party
has been able to prove that he had no knowledge regarding use of his
vehicle for commission of the said forest offence, he has not been able to
prove that such offence had been committed by his agent i.e. the driver
without knowledge or connivance. The owner has also not been able to
prove that he had taken all reasonable and necessary precaution to prevent
use of the said vehicle for commission of the forest offence. According to
the learned counsel for the State, involvement of the driver having been
proved in course of the Confiscation Proceeding, the impugned order
passed by the authority is liable to be set aside.

Learned counsel appearing for the opposite party drew attention of
the Court to the statement made by the driver and it was contended that the
driver in his statement has clearly stated that he had knowledge about illegal
transportation of timber in the vehicle but he carried the timber in the vehicle
under threat and, therefore, it cannot be said that the driver used the vehicle
for commission of the aforesaid offence deliberately and knowingly.

4. From the facts pleaded and annexures attached to the writ
application, it appears that on 1.10.2004, the I.1.C. of Rairakhola Police
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Station seized the above vehicle (Mahindra Max) loaded with 44 pieces of
Bija Plans, which were being illegally transported without any permit in
violation of Section 56 of the Orissa Forest Act, 1972 and the T. T. Permit
Rules. Intimation was given by the said I.I.C. to the Range Officer, Rampur.
Subsequently, the Range Officer, Rampur took zima of the vehicle and
timber seized from the said vehicle. On the basis of the report submitted by
the Range Officer, Confiscation Proceeding was initiated before the
Authorised Officer vide C.P.C No0.26 of 2004-05 against the opposite party
as well as the driver. The opposite party after receipt of notice, stated that he
had no knowledge about the use of the vehicle for carrying the said timber
without permit. The driver of the vehicle also made a statement to the effect
that while coming back from Angul to Sambalpur about five kilometres away
from Boinda, three persons indicated him to stop the vehicle. Thinking that
those three persons are passengers, he stopped the vehicle. Those three
persons said that they want to go to Sambalpur and since the vehicle was
coming to Sambalpur, he allowed them to sit in the vehicle. Near Rairakhol,
he stopped the vehicle under the instruction of those three persons.
Thereafter, he was asked to take the vehicle towards Deogarh on the ground
that those persons wanted to meet one of their friends. He, thereafter took
the vehicle towards Deogarh and after travelling about twenty kilometres,
those three persons asked him to take right turn and move. When he
refused, he was forced to take the vehicle. After going six to seven
kilometres, those three persons got the vehicle stopped and in spite of
protest, forcibly loaded Bija Planks on the vehicle after taking out the back
seats. Thereafter, they came back to Rairakhol again. When they saw a
police vehicle following them, he was forced by the said three persons to
drive the vehicle and when he refused, he was assaulted. Finding no other
way, he deliberately dashed the vehicle against a tree. Those three persons
got down from the vehicle and fled away. The police thereafter seized the
vehicle along with the timber and arrested him.

5. Relying on the statement of the driver, the learned counsel for the
opposite party contended that act of loading and carrying the timber in the
vehicle without permit was not a deliberate act on the part of the driver and
he had been forced to do so. This evidence of the driver was not taken into
consideration by the Authorised Officer and, therefore, the order of
confiscation was passed.

6. On perusal of the order passed by the Authorised Officer, we find that
he has taken note of the said statement of the driver but observed that
though the driver of the vehicle took the plea of committing the offence
forcibly, but from the circumstantial evidence like opening of the back seat
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of the vehicle to facilitate loading of planks, the illegal transportation seems
to be pre-planned. The said observation made by the Authorised Officer is
not in conformity with the statement made by the driver. The driver has
specifically stated that those three persons, who fled away, used some local
people to carry the planks in the vehicle, removed the back seat of the
vehicle and loaded the planks. Thereafter, they forced him to drive the
vehicle. If this part of the statement of the driver is accepted, one can come
to a conclusion that though the driver had knowledge that his vehicle is
being used for carrying wooden planks without a valid permit, it was not a
deliberate act on the part of the driver. He was forced to do so under threat.

7. We are therefore of the view that not only the owner had any
knowledge about use of the vehicle for commission of the forest offence but
also the driver had not loaded the wooden planks on the vehicle deliberately
and had been forced to do so under threat. Had the driver been involved in
commission of the forest offence, he would not have intentionally dashed the
vehicle against the tree to stop the vehicle.

For the reasons stated above, we find no justification to interfere with
the impugned order dated 20.2.2007 passed by the learned District Judge,
Sambalpur. The writ application is accordingly dismissed.

Writ petition dismissed.
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L.MOHAPATRA, J & B.K.PATEL, J.
W.P.(C) NO.405 OF 2006 (Decided on 24.11.2011)

SUKANTA KUMARJENA .. Petitioner.

.Vrs.
STATE OF ORISSA & ANR. ... Opp.Parties.

ORISSA FOREST (DETECTION, ENQUIRY & DISPOSAL OF FOREST
OFFENCE) RULES, 1980 — RULE 4.

Vehicle seized while carrying Sal & Kurum planks — Confiscation
of the vehicle and the planks U/s. 56 of the Orissa Forest Act.

Rule-4 of 1980 Rules mandates that the inquiry into the forest
offence shall be held by an officer not below the rank of a Range
officer.

In this case nothing has been placed before the Authorized
Officer to show that an officer in the rank of Range officer had
conducted any inquiry — Non compliance of the statutory requirement —
Held, Order for confiscation of the vehicle is set aside and on
production of documents relating to procurement of seized timber the
Authorized officer may release the seized timer along with the vehicle
in favour of the petitioner. (Para 4,5)

Case law Referred to:-

2008(1l) OLR 592 : (Rabinarayan Sahu-V- Forest Range Officer of
Soroda Range & Ors.)

For Petitioner - M/s. Rabinarayan Nayak, R.K.Pattnaik,
G.N.Rout.
For Opp.Parties - Addl. Govt. Advocate

L. MOHAPATRA, J. The petitioner is the owner of Tata Pick up Van,
which was purchased in the year 2004. Before it was assigned with a
registration number, the same was seized in connection with a forest offence
on 19.9.2004. At the time of seizure, 106 pieces of sal planks of different
size and 18 pieces of Kuruma planks of different size were seized from the
vehicle. Such seizure was reported to the Assistant Conservator of Forests-
cum-Authorised Officer, Cuttack Forest Division, Cuttack. The petitioner was
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noticed to show cause and subsequently a confiscation proceeding was
initiated by the Authorised Officer vide O.R.N0.113 D of 2004-2005 for
commission of offence under Section 56 of the Orissa Forest Act, 1972. The
Authorised Officer directed confiscation of the timber as well as the vehicle
vide order dated 24.6.2005. The petitioner preferred an appeal before the
learned District Judge, Cuttack vide F.A.O. No.151 of 2005 and the said
appeal was also dismissed on 7.10.2005. Challenging the order of
Authorised Officer as well as the order passed by the learned District Judge
in appeal, this writ application has been filed.

2. From the order passed by the Authorised Officer, it appears that on
19.9.2004 after getting reliable information, S.I. of Dharmasala Police Station
seized the said vehicle loaded with the aforesaid timber. Such seizure was
intimated to the Range Officer, Balijora. The Forester, Chandikol was
authorised by the Range Officer to measure size of timber and also to
receive the seized vehicle along with timber from the police and, accordingly
on 20.9.2004, the Forester, Chandikhol received the seized vehicle as well
as timber from the S.I., Dharmasala Police Station. The driver of the vehicle
having not been arrested, an U.D. case was booked and the R.T.O.,
Chandikhol was requested to intimate the address of owner of the vehicle.
On 6.11.2004, the petitioner appeared before the Forester, Chandikhol along
with all relevant documents and papers in support of his ownership over the
vehicle. Thereafter, U.D. Case was converted to Offence Report and a
confiscation proceeding was initiated before the Authorised Officer. After
receipt of reply from the petitioner, evidence was collected and the
Authorised Officer ultimately passed an order of confiscation holding that the
said timber was being transported without any valid permit. In appeal also
the said order was confirmed.

3. Learned counsel appearing for the petitioner assailed both the orders
solely on the ground that Rule 4 of the Orissa Forest (Detection, Enquiry and
Disposal of Forest Offences) Rules, 1980 having not been complied with,
the entire confiscation proceeding is vitiated and, therefore, both the orders
impugned in the writ application are liable to be quashed.

Learned counsel for the State referring to the evidence adduced
before the Authorised Officer submitted that there has been substantial
compliance of the said Rule. It was also contended by the learned counsel
for the State that the said question was never raised either before the
Authorised Officer or before the Appellate Authority. Therefore, is not
permissible to be raised for the first time in the writ application. It was also
contended by the learned counsel for the State that the aforesaid Rules are
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only meant to be complied with for criminal proceedings and not in a
proceeding initiated before the Authorised Officer for confiscation under
Section 56 of the Orissa Forest Act, 1972.

4. Undisputedly, the vehicle before it was assigned with a registration
number had been seized by the police for illegal transportation of timber.
The only question raised before this Court is non-compliance of Rule 4 of
1980 Rules. It is a fact that such question was never raised either before the
Authorised Officer or before the Appellate Authority, but it being a question
of law, the same can be raised at any stage of the proceeding. Referring to
the evidence adduced before the Authorised Officer, it was contended by the
learned counsel for the State that there has been substantial compliance of
the said Rule. In this connection, reference was made by the learned
counsel for the State to the statement of Khageswar Mohanty, the Forester,
Chandikhol. In answer to a question as to whether he had conducted the
inquiry or someone else had conducted, he said that he conducted the
preliminary inquiry after which the matter was inquired into by the higher
officer. Rule-4 of 1980 Rules mandates that the inquiry into the forest
offence shall be held by an officer not below the rank of a Range Officer.
Though the forester in his statement has stated that he had conducted the
preliminary inquiry, it is no compliance of Rule 4(2) of 1980 Rules which
specifically provides that inquiry has to be conducted by an officer not below
the rank of Range Officer. Though the Forester had again stated that the
matter was inquired into by the higher officer, report of such higher officer
was never produced before the Authorised Officer. In this connection,
reference may be made to a decision of this Court in the case of
Rabinarayan Sahu Vrs. Forest Range Officer of Soroda Range and
others reported in 2008(1) OLR-592. Referring to Rule 4 of 1980 Rules, this
Court held that any person vested with statutory authority, is required in law
to discharge that function by conducting an effective enquiry into all
allegations as well as defence that may be advanced before him. In the
reported case, no inquiry had been conducted as envisaged under Rule 4 of
1980 Rules. Accordingly, the Court allowed the writ application and set aside
the order of confiscation. In this case also nothing has been placed before
the Authorised Officer to show that an officer in the rank of Range Officer
had conducted any inquiry as required under Rule 4(2) of 1980 Rules. Since
the aforesaid statutory requirement has not been complied with, the entire
confiscation proceeding stands vitiated. Though the learned counsel for the
State submitted that 1980 Rules are only meant for criminal proceedings, he
could not substantiate the said submission as those Rules apply to any case
registered for commission of forest offence.
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5. For the reasons stated above, on the ground of non-compliance of
Rule 4 of 1980 Rules, we set aside both the impugned orders and allow the
writ application. The direction for confiscation of the vehicle is set aside and
the opposite parties are directed to release the vehicle in favour of the
petitioner forthwith. Only if the petitioner is in a position to produce any
document relating to procurement of seized timber and any permit for
transportation of the same, the Authorised Officer may release the seized
timber in favour of the petitioner.
Writ petition allowed.
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L.MOHAPATRA, J & B.K.PATEL, J.
W.P.(C) NO.9704 OF 2005 (Decided on 16.12.2011)
KSHNAPRAVA MOHANTY ... Petitioner.

Vrs.
STATE OF ORISSA&ORS. ... Opp.Parties.

A. CONSTITUTION OF INDIA, 1950 — ART. 311.

Removal from service — Grievance of the petitioner is that she
was not given opportunity of being heard in the disciplinary
proceeding — Opp.Party No.5 relies upon reports of its employees to
prove that notices were tendered to the petitioner who denies such
assertion — Institution ought to have acted in a transparent manner — In
Case petitioner refused to receive notices, those notices should have
been sent to her by registered post and basing on its own employees
O.P.5 cannot urge that the petitioner was given opportunity to submit
her explanation and to participate in the proceeding. Held, Order of
removal is liable to be quashed (Para 8,9)

B. CONSTITUTION OF INDIA, 1950 — ART. 226, 227.

Private educational institution receiving grant-in-aid and
performing public duty by imparting education is amenable to writ
jurisdiction of this Court. (Para 7)

C. ORISSA EDUCATION ACT, 1969 (ACT NO15 OF 1969 ) — S.10-A.

Services of a teacher and other members of staff of an aided
Educational Institution shall not be terminated without prior approval
of the competent authority in writing.

In the present case no prior approval of the competent authority
has been obtained for removal of the petitioner from service which is
mandatory in nature — Held, order of removal is liable to be quashed.

(Para 10)
Case law Referred to:-

1.70 (1990) CLT 642 : (Antaryami Rath-V-State of Orissa & Ors.

For Petitioner - M/s. Bikram Pratap Das, P.K.Patnaik,
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S.K.Mishra.
For Opp.Parties - Mr. Budhiram Das & A.K.Das(for O.P.N0.5)

B.K. PATEL, J. In this writ petition, the petitioner has made prayer to
guash order of removal of petitioner from service under Annexure-7 of the
opposite party no.5, Handicapped Welfare Institute, Balasore (for short, ‘the
Institute’). Opposite parties 1 to 4 represent State of Orissa in the Women &
Child Development Department.

2. The Institute has been constituted to run and manage a composite
institution for handicapped children. It receives grant-in-aid from the State
Government for the school for mentally retired persons. Petitioner’s case is
that opposite party no.5 being an aided educational institution is governed
under the provisions of Orissa Education Act,1969 (for short, ‘the Act’) and
the Rules framed thereunder. By order under Annexure-1 petitioner was
appointed as a Teacher, subsequently designated as Special Educator, with
effect from 25.4.1988. Initially she was paid consolidated salary of Rs.500/-
which was enhanced to Rs.1400/- per month after receipt of grant-in-aid. It
has been specifically alleged that as the management of the Institute
neglected in performing duties for achieving the purpose of the Institute,
petitioner and some other staff made representations including
representation under Annexure-2 to Government authorities to bring
irregularities to the notice of the Government which is represented in the
governing body for which management of the Institute bore grudge against
the petitioner. Frivolous notices to show cause were issued to harass the
petitioner and some other staff. It is alleged that on 28.7.2005 the petitioner
was prevented entry into the Institute and on 29.7.2005 she was handed
over with a copy of Annexure-7. It is specifically averred that order of
removal was passed without following the procedure prescribed under the
Act and Rules framed thereunder. She was never apprised of any
proceeding against her and she was not given any opportunity of being
heard before order of removal was passed. It has also been averred that
provision under section 10A of the Act which requires prior approval of
competent authority in order to remove a staff from service has not been
complied with. Therefore, order of removal has been assailed to be illegal,
arbitrary, malafide and violative of principles of natural justice.

3. Separate counter-affidavits have been filed by opposite party no.1
and opposite party no.5. Their stand is that the Institute is not governed
under the provisions of the Act and Rules framed thereunder. It has also
been pleaded that opposite party no.5 is a private educational institution
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registered under the Societies Registration Act and is not amenable to writ
jurisdiction.

4. In the counter affidavit filed by the Institute it has been averred that
the Institute is a Society registered under the Societies Registration Act for
the purpose of welfare and well being of the handicapped persons for whom
it manages three schools, i.e., School for Mentally Retarded Children,
School for Blind and School for Deaf partly with Government grant-in-aid and
partly by collecting donations from public. The meagre Government grant at
the rate of Rs.500/- per boarder per month is not sufficient for which the
General Body Members donate in shape of kind to meet the deficiency. Even
the grant does not cover the remuneration of cooks, attendants etc. which
the management of the Institute bears. It has been alleged that as some of
the teaching staff including the writ petitioner created indiscipline and did not
discharge their duties for the benefit of the handicapped children, disciplinary
actions were taken against them. Therefore, they became hostile towards
the Institute. It has been specifically averred that the teaching and non-
teaching staff, who get their remuneration from Government grant, are paid
through cheques. The writ petitioner was prevented from entry into the
school as she was removed from service w.e.f. 22.7.2005. Removal order
under Annexure-7 was sent to the writ petitioner through a Security Guard
on 23.7.2005 for service. But when the notice was tendered to the writ
petitioner in the class room, she adamantly refused to receive it. The
Security Guard accordingly submitted report under Annexure-5/B-1. It has
further been pleaded that the charges against the petitioner were approved
in the Executive Committee Meeting on 28.6.2004 and 18.10.2004, and sent
to the writ petitioner on 22.11.2004 through Sweeper-Cum-Chowkidar of the
Institute for service. However, the writ petitioner snatched away both the
charge-sheets and tried to assault the Sweeper-Cum-Chowkidar whose
report is annexed to the counter affidavit as Annexure-5/C. When the
Secretary of the Institute subsequently asked the writ petitioner to submit
explanation to the charges, she adamantly refused to receive any paper or to
submit any explanation to the charges. She never submitted any explanation
to the charges. The matter was elaborately discussed in the Executive
Committee Meeting on 12.4.2005 and it was decided to afford the petitioner
with an opportunity of being heard in person and accordingly she was asked
to appear in the next Executive Committee Meeting scheduled to be held on
22.7.2005. Copy of the letter under Annexure-5/D for personal hearing sent
for service through a lady Security Guard was not received by the petitioner.
In this connection, the lady Security Guard submitted a report under
Annexure-5/E. In spite of opportunity being given to the petitioner, she did
not appear for personal hearing before the Executive Committee Meeting on
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22.7.2005. In such circumstances, after thread bare discussion of the
charges, decision was taken for removal of the petitioner from service. Thus,
the Institute followed due procedure before the order of removal was passed.
It has also been pleaded that the Institute does not receive grant-in-aid
under the provisions of Orissa Education Act, 1969 or Rules made
thereunder. The Institute is solely governed by the Rules Governing Grant-
In-Aid to Institutions Imparting Education to Handicapped Children, 1985,
which has no nexus with the Orissa Education Act and Rules framed
thereunder. The Institute is not a recognized and aided educational
institution. Procedure adopted by the Institute for the disciplinary proceeding
against the petitioner before her removal was within the ambit of power of
the Institute.

5. Learned counsel for the opposite party no.5 raised a preliminary
objection with regard to maintainability of the writ petition against the
Institute. It was contended that grant-in-aid of the Government is meant for
the Institute which is a society and not for the educational institution for the
disabled. In resisting the objection it was contended by the learned counsel
for the petitioner that it is obvious from the pleadings of opposite party no.5
as well as opposite party no.1 that the Institute is regularly getting aid which
is being spent towards salary of teaching and non-teaching staff and other
requirements of the educational institution. Therefore, the Institute is an
aided educational institution as defined under section 3(b) of the Act.
Placing reliance on the decision of this Court rendered on 19.2.1991 in
0.J.C.N0.4430 of 1989 (Sri Ainthu Swain —v- State of Orissa and others)
it was contended that in a dispute of similar nature School for Blind, Deaf
and Dumb which is run by the Red Cross and Rotary Society was held to be
aided educational institution governed under the Act and amenable to writ
jurisdiction of this Court.

6. It is not disputed that the Institute is an educational institution. In the
counter affidavit filed by the opposite party no.5, it has been categorically
admitted that the Institute receives grant-in-aid from the Government. It has
been pleaded that meagre Government grant @Rs.500/- per boarder per
month is not adequate. It has also been admitted that teaching and non-
teaching staff, who get their remuneration from Government grant, are paid
through cheques directly from opposite party no.4. Section 3(b) of the Act
lays down that aided educational institution means private educational
institution which is eligible to and is receiving grant-in-aid from the state
Government, including the educational institution which has been notified by
the state Government to receive grant-in-aid. In the above cited decision
relied upon by the opposite party no.5, educational institution run by Red
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Cross and Rotary Society for the Handicapped receiving Government aid
was held to be aided educational institution within the meaning of section
3(b) of the Act and amenable to writ jurisdiction.

7. Moreover, it has been held by this Court in Antaryami Rath —v-
State of Orissa & others : 70(1990) CLT 642:

“There cannot be any doubt inasmuch as the functions discharged
by educational institutions have to be regarded as in the nature of
public duty as they perform the most useful social function of
imparting education and that too in accordance with the curriculum
prescribed by respective statutory bodies. There can, therefore, be
no denial that they discharge a most important public function. This
would show that private educational institutions should be amenable
to the writ jurisdiction of this Court on the ground that they are
performing public duty.”

In view of the above, we have no hesitation in holding that the
Institute is an aided educational institution and as such amenable to writ
jurisdiction of this Court.

8. Main grievance of the petitioner is that she was not given any
opportunity of being heard in the disciplinary proceeding which was
conducted behind her back. It is contended by the learned counsel for the
petitioner that copy of charge was never served on the petitioner. She was
not given an opportunity of being heard in person. Before imposing major
penalty of removal from service the petitioner was also not given any
opportunity of having her say on the proposed punishment. That apart, no
prior approval as required under section 10-A of the Act from competent
authority was obtained for removal of petitioner from service. Learned
counsel for the opposite party no.5, in reply, submitted that the petitioner
herself chose not to submit any explanation and not to participate in the
disciplinary proceeding. She refused to receive the charge-sheet tendered
to her by one of the employees of the Institute. In this connection, reliance
is placed on the report of the said employee in Annexure-5/C. Similarly,
another employee of the Institute submitted report in Annexure-5/D to the
effect that the petitioner refused to receive notice asking her for personal
appearance before the Executive Committee meeting to have her say.
Therefore, petitioner has no basis to contend that the disciplinary proceeding
was conducted behind her back.
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9. Opposite party no.5 relies upon reports of its employees to urge that
notices were tendered to the petitioner who denies such assertion. The
Institute being an educational institution dedicated to public duty for welfare
of handicapped person ought to have acted in transparent manner. In case
the petitioner refused to receive notices, notices should have been sent by
registered post to show that in fact notices were issued but refused to
receive by the petitioner. Basing on the reports of its own employees,
opposite party no.5 cannot urge that the petitioner was given opportunity to
submit her explanation and participate in the proceeding.

10. That apart, having already arrived at the finding that the Institute is an
aided educational institution, it is obvious that the Institute is governed under
the provisions of the Act and the Rules framed thereunder. Section 10-A of
the Act provides that services of a teacher and other members of staff of an
aided Educational Institution shall not be terminated without obtaining prior
approval in writing of the competent authority. In the present case, it is not
disputed that no prior approval of the competent authority has been obtained
for removal of the petitioner from service. Therefore, there has been
violation of mandatory statutory provision in issuing order of removal under
Annexure-7. Hence, order of removal is liable to be quashed.

11. In the result, writ petition is allowed. The impugned order or removal
in Annexure-7 is quashed. It is, however, open to the authority to proceed
against the petitioner in accordance with law.

Writ petition allowed.
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L. MOHAPATRA, J & S.K.MISHRA, J.
0.J.C. NO.1725 OF 1996 (Decided on 12.07.2011)

PURANDER MALLICK ... Petitioner.
Vrs.
UCOBANK&ORS. Opp.Parties.

SERVICE - Petitioner an employee of UCO Bank — He was
prosecuted on the allegation of shortage of cash — In view of Clauses
42 and 43 of the Bi-partite settlement dt.08.09.1993 in case the
investigation is done by an outside agency, which has decided to
prosecute him, the petitioner shall be entitled to full pay and allowance
after one year of suspension, if the petitioner has not filed any
application for stalling the departmental enquiry during the pendency
of the Criminal Case — It is not the case of the Opposite Parties that the
delay in enquiry was caused due to the workman or his defence
representative — Held the petitioner is entitled to receive full pay and
allowance from the date of completion of one year of his suspension.

(Para 7)

SERVICE - Clause 52 of the Bipartite settlement provides that an
employee will earn increment for the suspension period, if fully
exonerated subsequently and specific order passed treating the
suspension period as on duty — Thus it appears that the parties to the
settlement have agreed that a specific order is required for treating the
suspension period as duty — Held, since the disciplinary authority has
not passed any specific order to treat the period of suspension as duly,
the period of suspension should be treated as such.

Para 8)
For Petitioner - M/s. K.C.Kanungo & B.Rout.
For Opp.Parties - Dr. A.K.Rath
S.K.MISHRA, J. Petitioner in this case assails the second show cause

notice and rejection of his representation to grant increment during the
period of suspension. However, at the time of hearing, learned counsel for
the petitioner submits that the Disciplinary Proceeding was completed and
his appeal and revision have been dismissed and he was awarded with
punishment of withholding of two increments with cumulative effect. Learned
counsel for the petitioner did not challenge the findings recorded by the
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Enquiring Officer or the Appellate Authority, rather confined his arguments
to the denial of subsistence allowance, equal to his pay, after completion of
one year from the date of his suspension. In addition, the petitioner claims
that as the Disciplinary Authority has not passed any order regarding the
period of suspension, i.e. whether to treat it as duty or as such, the same
should be treated as duty.

2. Facts of the case are not disputed. On 17.10.1985, there was
alleged shortage of cash of Rs.60,000/- in the Bazar Branch of UCO Bank,
Rourkela, as a result of which, F.I.R. was lodged against the petitioner, the
Chief Cashier and another employee of the Bank, which resulted in
registration of G.R. Case N0.1924 of 1985. Thereafter, charges were framed
against the petitioner and on 24.12.1985 he was placed under suspension.
On 21.07.1989, the petitioner was exonerated from the criminal charge in
the aforesaid G.R. Case. The petitioner was informed that subsistence
allowance shall be paid to him at the rate of full salary and allowance from
the date of judgment passed by the criminal court on 21.07.1989. In the
meantime, on 26.12.1991 order of punishment was passed after finding him
guilty in the Disciplinary Proceeding. The order of suspension was revoked
on 31.12.1991, the petitioner submitted his appeal before the Appellate
Authority, which was rejected. Representation to the revisional authority was
also rejected.

3. The petitioner claims that as per Clause 5 of the Bi-partite settlement
dated 08.09.1983, the petitioner is entitled to subsistence allowance equal
to 1/3™ of the salary, which an employee would have got, for suspension
w.e.f. 24.12.1985 to 23.03.1986. Thereafter, the petitioner received half of
the pay and allowance till a communication dated 12.02.1990 was received
by the petitioner. The petitioner claims that he is entitled to full pay and
allowance as subsistence allowance after completion of one year from the
date of suspension, instead he has been allowed full pay and allowance as
subsistence allowance from the date of judgment in the criminal case which
has no nexus with the date of receiving full pay and allowance as
subsistence allowance. The petitioner, therefore, claim the order of the
Disciplinary Authority to be illegal and prayed that the differential amount
between the full pay and the subsistence allowance for the period
24.12.1986 to 20.07.1989 should be paid to him. It is further contended in
course of hearing that the Disciplinary Authority having omitted to specify
whether the period of suspension should be treated as duty or as such, he is
entitled to a declaration that it should be treated as duty.

4, The opposite parties have filed a counter affidavit. It is pleaded that
the Disciplinary Proceeding was initiated on the selfsame charges for which
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the criminal trial was conducted. There is no bar for the Disciplinary
Authority to conduct a domestic enquiry, even in case where a criminal
proceeding was initiated. It is further submitted that since the year 1983, as
per the Bi-partite settlement, the suspended employee is not eligible for
grant of any increment falling due for consideration during the period of
suspension and his subsistence allowance, therefore, shall undergo no
change on this score. It is further claimed by the opposite parties that the
subsistence allowance has been paid to the petitioner in consonance to the
guidelines stipulated in the circular dated 23.09.1987. It is further pleaded
that the Bank did not pay full subsistence allowance after one year from the
date of suspension to the petitioner because the investigation was done by
the outside agency (Police) and the criminal case is pending. The Bank
released the full subsistence allowance w.e.f. 21.07.1989, that being the
date of judgment in the criminal case. It is further pleaded that not
mentioning how the period of suspension shall be treated in the final order
pre-supposes that the same shall be treated as such. In other words, it is
pleaded that if the Disciplinary Authority had desired otherwise, he would
have clearly mentioned the same in the order of punishment. On such
pleading, the opposite party-Bank prayed to dismiss the writ application.

5. In course of hearing, the issues between the parties boils down to
two, the first one being the interpretation of Clauses 42 and 43 of the Bi-
partite settlement dated 08.09.1993. Clause 42 reads as follows:

“42. Subsistence Allowance during suspension period will be paid as
follows:

Where investigation is not entrusted to or taken up by outside
agency —

a) first 3 months- 1/3 of the pay and allowances which the workmen
would have got,

b) Thereafter %2 of pay and allowance,

C) after one year — full pay and allowances if enquiry not delayed due to
workman or his defence representatives.”

This clause, therefore, provides that where there is any suspension
of an employee and the investigation has not been taken up or entrusted to
an outside agency i.e. the Police/C.B.l., subsistence allowance will be
payable at the following rates;
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(1) for first three months 1/3" of the pay and allowance, which the
workman would have got for the suspension.

(i) even after completion of three months, if the disciplinary proceeding
has not come to a conclusion, then the suspended employee shall
get ¥ of the pay and allowances.

(iii) after completion of one year, if the Disciplinary Proceeding has not
come to a conclusion, the suspended employee is entitled to receive
full pay and allowances, provided that the delay is not due to
workman or any of his representatives.

Such three scales of suspension allowance scheme is brought in to ensure
that a workman is not unnecessarily harassed because of delay and latches
on the part of the Disciplinary Authority/ Enquiring Officer and he is not put
to insurmountable hardship because of such delay.

6. Clause 43 however provides for the situation when the investigation
is done by the outside agency. It reads as under:

“43. Where the investigation is done by an outside agency and they
have come to the conclusion not to prosecute him;

(a) full pay and allowances payable after 6 months from the date of
receipt of such report or one year after suspension, whichever is
later, if enquiry not delayed due to workman or his defence
representatives.”

This clause stipulates that whenever there is investigation by an
outside agency and the outside agency has come to the conclusion not to
prosecute him, full pay and allowance is payable after six months of receipt
of such report or one year after suspension, whichever is later. In order to
attract the mischief of Clause 43, two conditions must be satisfied; first one
is that the investigation was done by an outside agency and secondly, the
said outside agency has come to the conclusion not to prosecute him. In
case both the aforesaid conditions are satisfied, then the suspended
employee is entitled to full pay and allowance as subsistence allowance,
after six months from the date of receipt of such report or one year after
suspension, whichever is later. This provision again speaks of the intention
of the parties to the settlement that an employee, who is suspended, should
not be allowed to suffer for more than six months from the date of receipt of
a final report or one year after suspension, whichever is later, if the enquiry
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is not delayed due to his own latches. Neither Clause 42 nor 43 is attracted
in this case, as investigation was done by an outside agency and they came
to the conclusion to prosecute him, he was prosecuted and was
subsequently acquitted by the competent criminal court. It is conceded by
both the parties that the settlement of the year 1993 do not provide for such
a situation, where the employee is under suspension, investigation is taken
up by an outside agency and they decide to prosecution the same. In
absence of any specific provision, we are of the opinion that the case shall
be guided by law, equity and good conscience.

7. Keeping in view the principle on which Clauses 42 and 43 have been
worded, this Court comes to the conclusion that even in case where the
investigation is done by an outside agency, which has decided to prosecute
him, the petitioner shall be entitled to full pay and allowance after one year
of suspension, if the petitioner has not filed any application for stalling the
departmental enquiry during the pendency of the criminal case. From the
records it is not clear, whether the petitioner has filed any such application
before the Disciplinary Authority/Enquiring Officer. Moreover, it is not the
case of the opposite parties that the delay in enquiry was caused due to the
workman or his defence representative. In such view of the matter, we are
of the opinion that the petitioner is entitled to receive full pay and allowances
from the date of completion of one year of his suspension, in other words,
he is entitled to subsistence allowance at the rate of full pay and allowances
from 20.12.1986 to 30.07.1989.

8. The other issue which comes up in the writ application is, how the
period of suspension would be treated in absence of any specific order to
that effect. Learned counsel for the petitioner has submitted that since the
petitioner has been acquitted of the criminal charges, the period of
suspension should be treated, in absence of any specific order to that effect,
as duty. On the contrary, learned counsel appearing for the opposite party-
Bank submitted that since the petitioner has been found guilty and has been
punished, the period of suspension should be treated as such. Having
considered the rival submissions, we are of the considered opinion that
the petitioner having been found guilty in the Departmental Enquiry,
the only logical conclusion is that the period of suspension
should be treated as such. In this connection, it is profitable to take note
of Clause 52 of the aforesaid Bi-partite settlement, which provides that an
employee will earn increment for the suspension period, if fully exonerated
subsequently and specific order passed treating the suspension period as
on duty. Thus, it appears that the parties to the settlement have agreed that
a specific order is required for treating the suspension period as duty. Since
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the disciplinary authority has not passed any specific order to treat the
period of suspension as duty, the period of suspension should be treated as
such.

9. In the result, the writ application is allowed in part. The opposite
parties are directed to compute the differential subsistence allowance for the
period 20.12.1986 to 20.07.1989 and to pay the same to the petitioner within
a period of three months from the date of receiving notice of this order. No

cost.
Writ petition allowed in part.
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PRADIP MOHANTY, J & B.K.PATEL, J.
JCRA NO.16 OF 2001 (Decided on 21.06.2011)
RUPA TIRIYA Appellant.

Vrs.
STATE OF ORISSA ... Respondent.

CRIMINAL TRIAL - Non-examination of material witness -
Witness-Sunaram had seen the occurrence and informed the matter to
P.Ws.1 to 5 but he has not been examined by the prosecution — No
explanation given by the prosecution as to why Sunaram was withheld
from the witness box — Held, non-examination of the said witness is
fatal to the prosecution case. (Para 9)

EVIDENCE ACT, 1872 (ACT NO.1 OF 1872) — S.32.

Dying declaration — Reliability — Satisfaction of the Court that the
deceased was in a fit state of mind and capable of making a statement
at the point of time when dying declaration purports to have been made
and or recorded.

In this case the entire case based upon the oral dying
declaration said to have been made by the deceased before P.W.3 and
4 — P.W.3 is the widow of the deceased and she specifically stated that
the deceased told her that the appellant dealt him stone blows for
which he sustained injury but in cross-examination she admitted that
at the time of her arrival, her husband was not talking properly and that
her husband told her that the appellant assaulted him for which he
would die — This part of her evidence is inconsistent with her evidence
in-chief — Similarly P.W.4 admitted that at the time of his arrival the
deceased was not talking freely and that he had come to the Court
along with P.W.3 in an intoxication state — Held, prosecution failed to
prove the charge against the appellant beyond all reasonable doubt,
hence this Court set aside the impugned judgment.

(Para9,10)
Case law Referred to:-
AIR 2001 SC 2383  : (Smt. Laxmi -V- Om Prakash & Ors.)

For Appellant - Dr. A.K.Rath.
For Respondent - Mr. Anupam Rath Addl. Standing Counsel)
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PRADIP MOHANTY, J. The appellant, who has been convicted by the
Additional Sessions Judge, Rairangpur under Section 302 I.P.C. in S.T.
Case N0.36/144 of 2000 and sentenced to undergo imprisonment for life,
has preferred this appeal from jail.

2. The case of the prosecution, as narrated in the F.I.R. (Ext.1), is that
on 16.03.2000 at about 5.30 PM, when the informant (P.W.1) was in his
house, Sumitra Tiriya (P.W.3), the wife of the deceased, came and told him
that the appellant committed murder of her husband by pounding his head
with a stone. When he asked the reason for such assault, she told that on
the previous day, i.e., on 15.03.2000, her husband and nephew Niranjan
Tiriya had plucked some tamarind from their common tamarind tree and
also cut some branches, which were creating obstacles in cultivation of their
land. For this, the appellant being enraged had threatened to kill the
deceased. On the date of occurrence, one Sunaram Tiriya told her that the
appellant killed the deceased by giving stone blows. Hearing this, she went
to the spot and with the help of others brought the deceased to house. She
gave water to the deceased and on being asked the deceased told her that
the appellant dealt stone blows on his head. Thereafter, the deceased
succumbed to the injury. The informant (P.W.1) went to Joshipur police
station and orally reported the incident. Officer in-charge of the said P.S.
reduced the said oral report to writing, registered the case, took up
investigation, seized the blood stained earth, sample earth and small stone
(M.O.VII), held inquest over the dead body of the deceased and sent the
same for post mortem examination and after completion of the investigation,
filed charge sheet against the appellant under Section 302 I.P.C.

3. The plea of the appellant was one of complete denial of the
allegations.
4, In order to prove its case, prosecution examined as many as fifteen

witnesses including the doctor and the 1.O. and exhibited fifteen documents.
The defence examined none.

5. Learned Additional Sessions Judge, who tried the case, convicted
the present appellant under Section 302, IPC basing upon the oral dying
declaration of the deceased.

6. Dr. Rath, learned counsel for the appellant submits that non-
examination of the material witness Sunaram is fatal to the prosecution. The
so-called dying declaration without corroboration cannot form the basis for
conviction of the appellant and the same is not believable, since at the time
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of making the dying declaration the deceased was not in a fit condition. The
contents of the F.I.R. have not been proved by the informant.

7. Mr.Rath, learned Additional Standing Counsel vehemently contends
that the evidence P.Ws.3 and 4, before whom the deceased had made
dying declaration, cannot be disbelieved because even though P.W .4 is the
brother of the deceased he is also nephew of the appellant and likewise
even if P.W.3 is the widow of the deceased she is also aunt of the appellant.
The doctor (P.W.13) also opined that the injuries were ante mortem in
nature and that the death of the deceased was due to heavy injury causing
laceration of the brain coupled with lungs injury due to fracture of left side
ribs. It is the settled principle of law that basing upon the dying declaration, a
conviction can be made. Therefore, the learned Additional Sessions Judge
has rightly convicted the appellant and there is no scope for this Court to
interfere with the impugned judgment.

8. Perused the LCR. P.W.1 is the ward member and informant of the
case. He reported the matter orally at the police station which was reduced
to writing. This witness has not supported the case of the prosecution and
the prosecution has declared him hostile.

P.W.2 is a co-villager who accompanied P.W.1 to the police station.
In his examination-in-chief, he stated that P.W.3 told him that the appellant
and the deceased quarrelled each other on the road and the appellant killed
the deceased. He put his signature on the F.I.LR. (Ext.1). In cross-
examination, he stated that when he arrived at the house of the deceased,
he found the deceased dead.

P.W.3 is the widow of the deceased and aunt of the appellant. In her
examination-in-chief, she stated that on the day of occurrence, she had
gone to weekly market to sell tamarind. In the market, Sunaram told her that
the appellant assaulted her husband near Tundipani by means of a stone.
She along with Niranjan and Bhaju went to the spot and her husband, who
was alive then, asked her for water. She gave water and on being asked her
husband told that the appellant dealt stone blows on his head for which he
sustained injuries. In cross-examination, she admitted that she was not
pulling on well with the appellant. At the time of her arrival, her husband was
not talking properly. Her husband told that the appellant assaulted him for
which he would die. She has further admitted that Sunaram had informed
her about the incident in the daily market but he had not come with her to
the spot.
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P.W.4 is brother of the deceased and uncle of the appellant. He stated that
in the market Sunaram told him that on the way the appellant dealt stone
blows on the head of the deceased, for which he sustained bleeding injuries.
Thereafter, he along with his son-Niranjan and P.W.3 went to the spot and
found the deceased alive. P.W.3 gave water to the deceased. The
deceased told them that the appellant gave stone blows on him. In cross-
examination, he stated that on his arrival, he found the deceased was not
talking freely. He has admitted that he had come to the court along with
P.W.3 with intoxication state.

P.W.5, who is a co-villager, deposed that P.W.3 told him that she
heard from one Sunaram that the appellant killed her husband. He further
deposed that he had neither gone to the spot nor heard anything from the
mouth of the deceased.

P.W.6 has stated that he does not know anything about the case.
P.W.7 is the police constable and a witness to the seizure of red colour
border Gamuchha seized under Ext.2. P.W.8 is R.I. who prepared the trace
map of the spot on being identified by the O.I.C., Badampahad P.S. P.W.9
is the police constable who is a witness to the seizure of different articles
under Exts.4 and 5. P.W.10 is another police constable who was
commanded to take the dead body to Karanjia S.D. Hospital for post-
mortem examination. P.W.11 is the police constable in whose presence
seizure was made vide Ext.4.

P.W.12 is the doctor who examined the appellant and found no injury
on is person. P.W.13 is the doctor who conducted autopsy over the dead
body of the deceased and found the following injuries:

“(i) Laceration 3" X 2" x bone deep on the parietal bone with depressed
fracture;

(i) Laceration 2” X 1" bone deep over the occipital bone;

(iii) Laceration ¥2” X ¥2” x bone deep over the left temporal region; and
(iv) Bruise 8" X 2" over the left chest wall.”

He opined that injury nos.2 and 3 were bone deep. The fractured bone
pieces penetrated the lungs. All injuries were ante mortem in nature. The
doctor opined that the cause of death was due to heavy injury causing

laceration of the brain coupled with lungs injury due to fracture of left side
ribs. He proved the post mortem report (Ext.7).
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P.W.14 is the O.1.C. of Joshipur P.S. who reduced the oral report of P.W.1
to writing, examined the witnesses, visited the spot, sent the dead body for
post mortem examination, seized the stone (M.O.VIl) and arrested the
appellant. As per the direction of the S.D.P.O., Rairangpur, the case was
transferred to O.I.C., Badampahad P.S. P.W.15 is the O.lL.C. of
Badampahad P.S. On transfer of the case, he took up the investigation,
examined the witnesses and sent the seized items for chemical
examination. After completion of the investigation, he filed charge sheet
against the appellant.

9. Admittedly, the material witness-Sunaram, who had seen the
occurrence and informed the matter to P.Ws.2 to 5, has not been examined
by the prosecution. Therefore, adverse interference has to be drawn against
the prosecution for non-examination of the said material witness. No
explanation has also been given by the prosecution as to why Sunaram was
withheld. Non-examination of the said witness is fatal to the prosecution.
The contents of the FIR have not been proved by the informant (P.W.1).

The entire case is based upon the oral dying declaration said to have
been made by the deceased before P.Ws.3 and 4. In a similar case, the
apex Court in Smt. Laxmi V. Om Prakash and others; AIR 2001 SC 2383
has held that one of the important tests of the reliability of the dying
declaration is a finding arrived at by the court as to satisfaction that the
deceased was in a fit state of mind and capable of making a statement at
the point of time when the dying declaration purports to have been made
and/or recorded. P.W.3 is the widow of the deceased. In her evidence she
specifically stated that the deceased told her that the appellant dealt him
stone blows, for which he sustained injury. But in cross-examination, she
admitted that at the time of her arrival, her husband was not talking properly
and that her husband told her that the appellant assaulted him for which he
would die. This part of her evidence is inconsistent with her evidence in
chief. P.W.4 is the brother of the deceased and the uncle of the appellant. In
his examination-in-chief, he stated that the deceased told them that the
appellant gave stone blows on him. So, there is discrepancy between the
declaration said to have been made by the deceased before P.W.4 and that
made before P.W.3. In cross-examination, P.W.4 admitted that at the time of
his arrival the deceased was not talking freely and that he had come to the
court along with P.W.3 in an intoxication state. From this, it is clear that at
the time of giving evidence P.W.4 was in an intoxicated state of mind.
Furthermore, in view of the evidence of the doctor, who conducted autopsy
over the dead body of the deceased, that the fractured bone pieces
penetrated the lungs and there was haemothorax on the left side of the
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chest cavity, it is clear that at the time of making the dying declaration the
deceased was not in a fit condition.

For all the aforesaid reasons, this Court is of the opinion that the
prosecution has failed to prove the charge against the appellant beyond all
reasonable doubt.

10. In the result therefore, this court sets aside the impugned judgment
of conviction and sentence passed by the learned Additional Sessions
Judge, Rairangpur in S.T. Case No0.36/144 of 2000 and acquits the
appellant of the charge. The Jail Criminal Appeal is accordingly allowed.

Appeal allowed.
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PRADIP MOHANTY, J & B.K.PATEL, J.
JCRLA NO.56 OF 2000 (Decided on 09.09.2011)

NAREN DEHURY L. Appellant.
Vrs.

STATE OF ORISSA ... Respondent.

EVIDENCE ACT, 1872 (ACT NO.1 OF 1872) — S.24, 26.

Extrajudicial confession - Words of witness to whom
extrajudicial confession was made must be clear, unambiguous and
clearly convey that the accused is the perpetrator of the crime — Held,
in the present case, evidence of P.Ws.1 to 3, before whom the appellant
had made confession is very clear, unambiguous and clearly convey
that the appellant was the author of the crime. (Para 10)

PENAL CODE, 1860 (ACT NO.45 OF 1860) — S.304-I

Appellant and the deceased are related as husband and wife —
Due to quarrel between them the appellant suddenly got provoked and
assaulted to the belly of the deceased with a wooden chatu, which is
not a deadly weapon — Therefore, it is presumed that the appellant had
no intention to kill the deceased and out of sudden quarrel and anger
he gave the blow — Held, act of the appellant can not come within the
purview of section 302 I.P.C. but it squarely attracts the offence
punishable U/s.304-I, I.P.C. — Offence U/s.302 I.P.C. is converted to one
U/s.304-1 1.P.C. (Para 11,12)

Case law Referred to:-
AIR 2011 SC 2283  : (Sk. Yusuf -V- State of West Bengal)

For Appellant - Mr. Nayan Bihari Das.
For Respondent - Mr. B.P.Pradhan
Addl. Govt. Advocate

PRADIP MOHANTY, J. This jail criminal appeal is directed against the
judgment dated 04.01.2000 passed by the Additional Sessions Judge,
Rairangpur in S.T. Case N0.21/151 of 1999 convicting the appellant under
Section 302, IPC and sentencing him to undergo imprisonment for life.
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2. The appellant has been convicted for having committed murder of his
wife Budhubari Dehuri on the basis of the FIR (Ext.3) lodged by Satyanath
Munda P.W.2 on 05.02.1999. In the FIR the informant has stated that on the
date of incident he was the Ward Member of the occurrence village. In the
evening of 04.02.1999, Girish Dehury (P.W.5) of his village informed him that
the appellant killed his wife at about 11:00 AM. At that time, all the villagers
had gone to the forest. The appellant’s mother (P.W.4) and his two children
were present in the house. Getting such information, the informant along
with others went to the spot and found P.W.1 and other villagers present
there. On being asked, the appellant confessed before them that his wife
(deceased) gave him bad rice (JAU BHATA) to eat, for which a quarrel
ensued between them and he dealt two slaps to the deceased. As the
deceased again rebuked him, the appellant dealt blows to her by means of a
wooden chatu (M.O.l), as a result of which she died. It is also stated in the
FIR that while the appellant was assaulting the deceased, his mother was
prohibiting him from doing so. On receipt of the written report, police
registered the case, took up investigation and after its completion filed
charge-sheet against the appellant under Section 302, IPC.

3. The defence plea is one of the complete denial and false implication.

4. In order to prove its case, the prosecution has examined as many as
eight witnesses including the doctor and the 1.O and exhibited six
documents. The defence has examined none.

5. On completion of the trial learned Additional Sessions Judge carefully
assessed the evidence on record and found the appellant guilty of
committing the offence punishable under Section 302, IPC and sentenced
him as hereinbefore stated inter alia basing upon the extra judicial
confession made by the appellant and the leading to discovery of the
weapon of offence (M.O.I).

6. Mr.Das, learned counsel for the appellant strenuously urged that the
trial court should not have accepted the evidence of P.Ws.1, 2 and 3 with
regard to the extra judicial confession said to have been made before them
by the appellant, since there is nothing on record to show that the appellant
had intimate relationship with them. The prosecution has miserably failed to
prove leading to discovery of weapon of offence (M.O.l), as because except
the 1.0. no other witness has supported the same and on the other hand it is
revealed from the evidence of P.W.1 that the wooden chatu (M.O.l) was
produced by the police and he did not know wherefrom police brought the
same. Therefore, the impugned judgment of conviction and sentence cannot



342
INDIAN LAW REPORTS, CUTTACK SERIES [2012]

be sustained. In the alternative, learned counsel for the appellant argued that
if the entire evidence available on record is accepted to be true, the act of
the appellant cannot come within the purview of Section 302, IPC and at the
most it may attract Section 324 IPC, since the appellant allegedly by means
of a wooden chatu assaulted to the belly of the deceased which is not a vital
part of the body. In support of his contention, learned counsel for the
appellant relied on the decisions in Sk. Yusuf V. State of West Bengal, AIR
2011 SC 2283 and Sunil Rai @ Pauna & others V. Union Territory,
Chandigarh, AIR 2011 SC 2545.

7. Mr. Pradhan, learned Additional Government Advocate contended
with vehemence that P.Ws.1, 2 and 3 are the co-villagers of the appellant
and P.W.2 was the Ward Member of the village at the relevant point of time.
All these witnesses have unequivocally stated that the appellant confessed
before them that he killed his wife by means of M.O.I. There is nothing on
record to show that these witnesses have any axe to grind against the
appellant or in any way they have coerced the appellant to make such
confession. Rather, these witnesses being his co-villagers and of them
P.W.2 being the Ward Member, it can be safely presumed that the appellant
must have posed confidence on them and made such confession voluntarily.
The prosecution has clearly proved that the appellant while police custody
made disclosure statement and led the police to the place of concealment
from where police seized the M.O.l under Ext.2. Therefore, learned
Additional Sessions Judge has rightly convicted the appellant and there is no
scope for this Court to interfere with the impugned judgment.

8. Perused the L.C.R and the decisions cited by the learned counsel for
the appellant. P.W.1 is a co-villager and a witness to the seizure of M.O.l as
well as the inquest. He stated that on getting information from the brother of
the appellant that the appellant killed his wife, he went to the spot. On the
guestion of the villagers, the appellant stated that there was a quarrel
between him and the deceased because the rice given by the deceased to
eat was not good. The appellant further stated that he dealt one blow by
means of a chatu (M.O.l) to his wife for which she died. In cross-
examination, he admitted that he could not say from where police brought
the wooden chatu.

P.W.2 is the informant of the case and at the relevant time he was
the Ward Member of the village. In his examination-in-chief, he stated that
on being informed by one of the villagers, he went to the house of the
appellant. The villagers told him that the appellant killed his wife. To his
guestion, the appellant replied that when his wife gave bad rice to him, there
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was a quarrel and he dealt a blow with M.O.I to his wife for which she died.
Thereafter, he took the appellant to the house of the village Grama Rakhi.
On the next date, he along with the Grama Rakhi produced the appellant at
the police station and lodged the written report. He proved the F.I.R. (Ext.3).
In cross-examination, nothing has been elicited from this witness to discredit
his evidence.

P.W.3 is another co-villager who stated that on the date of
occurrence at about 6:00 PM the appellant came to his house and told him
that he had killed his wife. After sometime, he came to the spot. To the
guestion of the villagers, the appellant confessed before them that he had
killed his wife by means of M.O.l. In cross-examination, a suggestion was
given to this witness that he had not stated before the police that the
appellant had gone to his house and told that he had killed his wife, but he
denied the same.

P.W.4 is the mother and P.W.5 is the grand-father of the appellant.
They did not support the case of the prosecution. P.W.6 is the police
constable in whose presence saree of the deceased was seized under Ext.4.
P.W.7 is the doctor who conducted autopsy over the dead body of the
deceased. He opined that the cause of death was due to massive
haemorrhage leading to shock and the same might be due to rupture of left
kidney by blunt injuries with hard object on the left lumbo sacral region. He
proved the post mortem report (Ext.5). Nothing has been elicited from him in
cross-examination and no suggestion was also given to him.

P.W.8 is the investigating officer, who received the F.I.R. registered
the case, examined the informant and other witnesses, visited the spot, held
inquest over the dead body of the deceased and arrested the appellant. He
stated that the appellant while in his custody confessed before him that he
had killed his wife by means of M.O.l. He recorded the statement of the
appellant under Ext.6 on which the appellant gave his L.T.l. He further stated
that the appellant led him to the spot and produced M.O.|l before him and he
seized the same under Ext.2. After completion of the investigation, he filed
charge sheet against the appellant under Section 302, IPC. In cross-
examination, he admitted that the weapon of offence (M.O.I) was commonly
available in villages. A suggestion was given to him that the weapon of
offence was not produced by the appellant, but he denied the same.

9. This is a case where the appellant has been convicted solely basing
on the circumstantial evidence. As it appears, theory of leading to discovery
and extrajudicial confession are the two incriminating circumstances on
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which much emphasis has been laid by the trial court for recording the
conviction. As regards the theory of leading to discovery, the trial court has
evidently relied on the testimony of the 1.0. (P.W.8) and P.W.1. On scrutiny
of the evidence of these two witnesses, this Court finds that P.W.8 has
stated that the appellant while in custody made disclosure statement before
him and the witnesses and led them to his house and gave recovery of M.O.I
which he seized under Ext.2. But, as a matter of fact, no independent
witness has been examined on behalf of the prosecution to support the
above evidence of P.W.8. Apparently P.W.1 is the only witness whose
evidence has been referred to by the trial court in this context. But, this
P.W.1 in his examination-in-chief has not whispered a single word with
regard to the disclosure statement said to have been recorded under Section
27 of the Evidence Act. He only stated that P.W.8 seized M.O.l in his
presence under Ext.2 in which he put his signature. But the fact remains that
in cross-examination he admitted that he could not say from where police
brought the wooden chatu (M.O.1). In such view of the matter, this Court is of
the opinion that the prosecution has utterly failed to prove the leading to
discovery.

10. The next incriminating circumstance is the extrajudicial confession
said to have been made by the appellant before P.Ws.1 to 3. A bare reading
of the evidence of these witnesses would go to show that the appellant had
confessed before them that he killed his wife. There is nothing on record to
disbelieve their evidence. It is no doubt true that conviction can be based
upon solely relying on the circumstance of extra judicial confession provided
it passes the test of credibility. In Sk. Yusuf V. State of West Bengal, AIR
2011 SC 2283, which has been relied upon by the learned counsel for the
appellant, it has been held that words of witness to whom extra judicial
confession was made must be clear, unambiguous and clearly convey that
the accused is the perpetrator of the crime. In the instant case, the evidence
of P.Ws.1 to 3, before whom the appellant had made confession, is very
clear, unambiguous and clearly convey that the appellant was the author of
the crime. During the course of hearing, the learned counsel for the appellant
drew the attention of this Court to a decision of the apex Court in Sunil Rai
alias Pauna (supra). But, on careful perusal of the said decision this Court
finds that the facts of the said case are different from the facts of present
case inasmuch as in that case the accused had no personal acquaintance
much less any intimacy with the witnesses but here all the witnesses are co-
villagers and known to the appellant and more so P.W.2 was the Ward
Member of the village at the relevant point of time and there is also no
material to show that these witnesses in any manner coerced the appellant
to make such confession before them.
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For the discussions made above, this Court holds that the above
circumstance of extrajudicial confession coupled with the medical evidence
and other incriminating circumstances available on record clearly prove that
the appellant was the author of the crime.

11. Now, the only question that falls for consideration is that whether the
act of the appellant comes within the purview of Section, 302 or Section 304,
IPC. From a bare reading of the evidence available on record, it reveals that
due to quarrel between the deceased and the appellant, who are related as
wife and husband, the appellant suddenly got provoked and assaulted to the
belly of the deceased with a wooden chatu, which is not a deadly weapon.
Therefore, it is presumed that the appellant had no intention to kill the
deceased and out of sudden quarrel and anger he gave the blow. Under the
circumstance, the act of the appellant cannot come within the purview of
Section 302, IPC and it squarely attracts the offence punishable under
Section 304-I, IPC.

12. In the result, the appeal is allowed in part and the conviction of the
appellant made under Section 302, IPC by the learned Additional Sessions
Judge, Rairangpur in S.T. Case No0.21/151 of 1999 by judgment dated
04.01.2000 is converted to one under Section 304-I, IPC and he is
sentenced to undergo R.I. for ten years. It is stated at the Bar that the
appellant has been languishing in custody from the date of arrest and by
now he has already completed more than ten years. If that be so, the
appellant be set at liberty forthwith, if his detention is not required otherwise.

Apple allowed in part.
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M.M.DAS, J.
S.A. NO.87 OF 1990 (Decided on 19.07.2011)

BANA NAIK & ANR. . Appellants.
Vrs.

DINAMANI BEHERA . Respondent.

Adverse possession — Mere long continuance in possession
does not amount to adverse possession basing on which the
possessor can claim title over the property in question — Hostile
animus is an essential ingredient to show that the possession is
adverse against the true owner — A party claiming title by way of
adverse possession unless proves that he is in possession over the
land adversely to the interest of the true owner for more than the
statutory period openly as of right and peaceable without any
hindrance to the knowledge of the true owner, specifically mentioning
the starting point of such adverse possession, can not be said to have
perfected his title over the property in question by way of adverse
possession.

In the present case the plaintiff has not made necessary
pleadings to prove title by way of adverse possession — Held, judgment
and decree passed by the lower appellate Court is set aside and the
judgment and decree passed by the trial Court is restored.

(Para 4,5)
Case laws Referred to:-
1.(2001) 4 SCC 756 : (Madhukar & Ors.-V- Sangram & Ors.)
2.Vol-36,1970 P-1, CLT 420 : (Biswanath Panda-V-Gadadhar Panda & Anr.)
3.1964 sc 1254 : (S.M. Karim-V- Mst. B.B.Sakina)
4.2011 (2) OJR (67) . (Shri Pranesh Ranjan De-V-Narendra

Pradhan & Ors.)

For Appellant - M/s. A.K.Mishra & S.Mohanty.
For Respondent - M/s. B.M.Pattnaik, K.B.Pattnaik,
N.P.Pattnaik & P.Ch. Mohapatra

M.M. DAS, J. This appeal has been preferred against the reversing
judgment in a suit filed by the respondent, being T.S. No. 16 of 1983, before
the Munsif, Keonjhar. The plaintiff field the said suit with a prayer to declare
his right, title and interest over the plaint Schedule ‘A’, ‘B’ and ‘C’ properties
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and confirm his possession thereon, in the alternative, in the event the court
finds that he has been dispossessed in the meantime to pass a decree for
recovery of possession through court. A further prayer for permanent
injunction was made to injunct the defendants from coming over the suit
land and creating disturbance in the possession of the plaintiff. This Second
Appeal has been preferred by the defendant nos. 2 and 3, who are
concerned with Schedule ‘C’ land.

2. Mr. Mishra, learned counsel for the appellant submits that the appeal
is not concerned with Schedule ‘A’ and ‘B’ lands. With regard to Schedule
‘C’ land, the plaintiff by way of amendment introduced a pleading in the
plaint that the land under Schedule ‘C’ has been under uninterrupted
possession of the plaintiff to the knowledge of the recorded tenant i.e.
defendant no.2 and the plaintiff has acquired title thereon on the basis of
adverse possession, in consideration of which a note of possession of the
plaintiff has been recorded in the settlement records. In paragraph-8 of the
plaint, while claiming to be the rightful owner of the Schedule ‘A’ and ‘B’
properties, it was pleaded inconsequentially that the plaintiff has acquired
title over the Schedule ‘C’ property on the basis of adverse possession. The
defendant nos. 2 and 3 filed a separate written statement denying all the
allegations made in the plaint with regard to ‘C’ Schedule property and
further specifically denying the allegation with regard to claim of the plaintiff
to have perfected his title on the basis of adverse possession over the
Schedule ‘C’ property. The trial court amongst other issues framed a specific
issue, being Issue no.5, to the effect “Has the plaintiff acquired right, title
and possession over ‘C’ Schedule land by way of adverse possession?”.
The trial court on scrutinizing the oral and documentary evidence adduced
before it, while declaring the title of the plaintiff in respect of ‘A’ and ‘B’
Schedule properties and confirming his possession over the same dealing
with the claim of adverse possession in Issue no.5, answered the issue
against the plaintiff. At this juncture, it may be mentioned that Schedule ‘C’
property consists of two plots, being plot no. 385 measuring Ac. 0.15
decimals out of Ac.0.48 decimals and plot no. 386 measuring Ac.0.10
decimals out of Ac.0.11 decimals. The trial court while answering Issue no.5
discussing the meaning of adverse possession and recording that in Ext. 8
plot n0.385 constituting an area of Ac.0.48 decimals has been recorded in
the name of Bana Naik and in the remarks column, forcible possession note
of one Nilamani Behera, son of Kanhei Behera has been made and in
respect of plot no.386 measuring an area Ac.0.11 decimals, forcible
possession note has been made in the name of the plaintiff, finding that the
ingredients to establish title on the basis of adverse possession are absent
in the case, rejected the claim of the plaintiff over ‘C’ Schedule property. The
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plaintiff being aggrieved filed T.A. No. 11 of 1986 before the learned District
Judge, Keonjhar, who by judgment dated 02.01.1990 reversed the finding of
the trial court, dismissing the suit of the plaintiff in respect of ‘C’ Schedule
property and came to the conclusion that the plaintiff has proved to have
perfected his title over the said ‘C’ Schedule property by way of adverse
possession. Hence, this Second Appeal at the instance of the defendant
nos. 2 and 3.

3. The Second Appeal has been admitted on the substantial question of
law which is as follows :

“Whether there are sufficient pleadings to support a plea of
adverse possession and whether absence of such pleadings vitiates
the ultimate conclusion and further whether non-consideration of
evidence with regard to possession vitiates the conclusion”.

4, The pleadings in the plaint with regard to the claim of adverse
possession as already stated above were vague, which was as follows:

“That the plaintiff is the rightful owner of the suit lands Plaint
Schedule A and B and he is entitled in law to remain in possession.
The plaintiff is a simple natured School Teacher acquired title over
plaint Schedule C lands on the basis of adverse possession.”

It is trite to law that mere long continuance possession does not
amount to adverse possession on the basis of which the possessor can
claim title over the property in question. Hostile animus is an essential
ingredient to show that the possession is adverse against the true owner. A
party claiming title by way of adverse possession unless proves that he is in
possession over the land adversely to the interest of the true owner for more
than the statutory period openly as of right and peaceable without any
hindrance to the knowledge of the true owner, specifically mentioning
starting point of such adverse possession cannot be said to have perfected
his title over the property in question by way of adverse possession. In order
to prove the above aspect for claiming title by way of adverse possession,
there must be pleadings of the concerned party to the above effect. In the
instant case, except a vague pleading of adverse possession, as stated
above, made by the plaintiff in the plaint, the necessary pleading to prove
title by way of adverse possession are found absent in the plaint. The trial
court on analyzing the evidence on record also came to the conclusion that
the plaintiff was not residing in the suit village and he only came to the said
village in 1972 and, therefore, disbelieved his claim of perfecting his title by
way of adverse possession as the suit was filed within twelve years from the



349
BANA NAIK -V- DINAMANI BEHERA [M.M. DAS, J.]

said year. The lower appellate court, however, relying upon the evidence of
D.W.2 in respect of the note of forcible possession made against plot no.385
in the name of one Nilamani Behera, who stated that there is no Nilamani
Behera, son of Kanhei Behera in his village at any time, made a conjecture
that the note of possession in respect of plot n0.385 must be accepted to
have been made in the name of the appellant. The lower appellate court
also fell into an error in not meeting the reasons given by the trial court,
which is essential under law, it being the final court of fact. (See Madhukar
and others —v- Sangram and others, (2001) 4 SCC 756). Law with regard
to adverse possession has been settled by this Court in various decisions. A
reference can be made in this regard to the decision in the case of
Biswanath Panda —-v- Gadadhar Panda, Vol.36, 1970 Part-l, CLT-420,
where this Court has categorically laid down that in the absence of a plea of
adverse possession, such a question cannot be agitated in a suit. This Court
while taking the above view relied upon the decision in the case of S.M.
Karim —v- Mst. B.B. Sakina, 1964 SC 1254. Recently this Court in the case
of Shri Pranesh Ranjan De —v- Narendra Pradhan and others, 2011 (2)
OJR Act (67) being posed with a question as to the nature of the pleadings
and plea required to establish title by way of adverse possession, laid down
that mere occupation of the land will not prescribe any title by adverse
possession in favour of the defendant and the hostile animus of possession
over the property must be against the real owner. It is unnecessary to
multiply citations in this case, where | find that the lower appellate court
under a misconception of law came to the conclusion that the plaintiff has
perfected his title over ‘C’ Schedule property by way of adverse possession.

5. In view of the above, it is found that the judgment and decree passed
by the lower appellate court, impugned in the Second Appeal, is liable to be
set aside and the judgment and decree passed by the trial court is to be
restored in respect of ‘C’ Schedule property of the plaint. Accordingly, the
Second Appeal is allowed and the judgment and decree of the lower
appellate court in T.A. No. 11 of 1986 is set aside by restoring the judgment
and decree of the trial court. In the circumstance, however, there shall be no
order as to cost.

Appeal allowed.
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M.M.DAS, J.
FAO NO. 138 OF 2009 (Decided on 27.10.2011)
A. CHAIN PATRA&ANR. ... Appellants.
Vrs.
UNION OF INDIA Respondent.

RAILWAYS ACT, 1989 (ACT NO.24 OF 1989) — S.123(c) (2), 124-A.

Compensation for untoward incident — Oral evidence given by
appellant No.2 that he purchased a ticket for his deceased brother for
traveling in the train from Bhubaneswar to Berhampur and his brother
boarded the said train having not been controverted in any manner by
the Railways, the learned Tribunal has erred in law in disbelieving the
said statement given on Oath — The above statement got corroboration
from the investigation report of the GRP produced before the Tribunal.

Held, the incident is clearly an untoward incident and the
appellants-claimants are entitled to compensation. (Para 9)

Case laws Referred to:-

1.2005(li) OLR 321 . (Sakhia Naik & Anr.-V-Union of India)

2.2001 ACJ 871 : (Union of India, represented by General
Manager, Eastern Railway-V-Jshna Kanhar)

3.2002(3) TAC 320 (AP) : (Union of India, Secunderabad-V- B.Kaddekar &
Ors.)

4.2008 ACJ 1895 : (Union of India-V- Prabhakaran Vijaya Kumar &
Ors.)

For Appellants - M/s. R.P.Mohapatra, D.Mohapatra &
N.Nayak.

For Respondent - M/s. A.K.Mishra, S.K.Ojha, N.R.Pandit,
H.M.Das & A.K.Sahoo

M.M. DAS, J. This appeal has been filed against the judgment by which
nil award has been passed by the Railway Claims Tribunal, Bhubaneswar in
O.A. No. 150 of 2005. An application for compensation was filed by Shri A.
Chain Patra and his wife Smt. A. Sibalaxmi Patra for the accidental death of
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their son against the railways. During pendency of the case, on account of
death of the mother of the deceased, Shri A.Rajat Kumar Patra was
substituted in her place.

2. The case made out by the claimants-appellants in their claim
application was that on 18.10.2004, the deceased A. Prabhat Kumar Patra
after purchasing a general class railway ticket was travelling from
Bhubaneswar to Berhampur Railway Station by Bhubaneswar-Palasa Train.
He accidentally fell down from the running train near North Cabin of
Balugaon Railway Station and sustained injuries to which he succumbed
instantaneously for which a U.D. Case bearing No. 07 of 2004 dated
19.10.2004 was registered by the GRP, Nirakarpur. Post-mortem was
conducted on the body of the deceased at M.K.C.G. Medical College,
Berhampur. On receiving the notice, the respondent-East Coast Railway
filed its written statement challenging the maintainability of the case and
denying that the deceased accidentally fell down from the train on the alleged
date and place. It was further pleaded by it that the said incident does not
come under “untoward incident” in terms of the provisions of Section 123 (c)
of the Railways Act. It also contended that the deceased was not a bona fide
passenger and prayed for dismissal of the claim application.

3. The Tribunal, on the respective pleadings of the parties, framed
issues and the parties led evidence both oral and documentary in support of
their respective cases. The issues framed by the Tribunal are as follows:

1. Whether the applicants prove that their deceased son, Prabhat Kumar
Patra accidentally fell down from Bhubaneswar-Palasa train on
18.10.2004 near North Cabin of Balugaon Station and died instantly?

2. Whether the respondent prove that the deceased was not a bona fide
passenger and the alleged incident does not come within the
purview of “untoward incident”?

3. What order? What relief?

4. The Tribunal on analyzing the evidence adduced before it and the
documents produced, with regard to Issue no. 1 came to the conclusion that
it cannot be believed that the victim fell down from the running train and died
on the spot instantly and the said incident cannot be termed as an “untoward
incident” in terms of the provisions of Section 123(c) of the railways Act. The
Tribunal further took support of the fact that the dead-body was detected
much after the alleged time of incident which makes the case of the
claimants to be improbable, for his above conclusion. With regard to Issue
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no. 2, the Tribunal, by observing that even though the appellant no. 2, who
was examined as witness on behalf of the claimants, stated that on
18.10.2004, he purchased a journey ticket for his brother and handed over
the same to his brother (the victim), but since no such ticket was filed or
recovered from the possession of the deceased, the statement appears to be
an after thought in absence of any corroborative evidence, came to the
conclusion that in the instant case, the applicant has not been able to
establish that the victim sustained injuries while travelling in a train and died
as a result of such injuries. It, therefore, concluded that the evidence on
record did not establish that the victim was a bona fide passenger and the
applicants fail to establish that the victim sustained injuries, on account of
which he died, due to falling down from any train. Thus finding, the Tribunal
dismissed the claim application.

5. Learned counsel for the appellants submitted that it is settled in law
that in an accident of the nature involved in the present case, it is not
required that the ticket should be found from the possession of the deceased
or produced before the Tribunal and if oral evidence is adduced that the
deceased was a bona fide passenger who fell down from the running train
and succumbed to the injuries sustained, such evidence if not contradicted
and believable, the court should hold that the deceased was a bona fide
passenger who died on account of injuries sustained due to falling down from
the running train. He further submitted that the learned Tribunal has gone
wrong in disbelieving the evidence adduced on behalf of the appellants-
claimants as well as discarding the statement contained in the final report
submitted by the police, showing that the victim fell down from the running
train, on the ground that such statement is based on hearsay evidence.

6. Mr. Mishra, learned counsel appearing for the respondent vehemently
urged that the appellants having not produced any material before the
Tribunal showing that the deceased was a bona fide passenger, the incident
cannot be said to be an “untoward incident” as defined in the Act and
therefore, the Tribunal is right in rejecting the claim application.

7. The question as to whether in absence of the ticket, if evidence on
record is available to show that a ticket was purchased for the deceased for
travelling in the train, it should be held that the deceased was a bona fide
passenger and the claimants should be held to be entitled to compensation,
was examined by this Court in the case of Sakhia Naik and another —v-
Union of India, 2005 (Il) OLR 445. In the said case in similar circumstance
where the claim for compensation was rejected by the Tribunal on the ground
that the deceased was not a bona fide passenger, this Court following the
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views expressed in an earlier judgment of this Court in the case of Union of
India, represented by General Manager, Eastern Railway —v- Jshna
Kanhar, 2001 ACJ 871 as well as agreeing with the views expressed by the
Andhra Pradesh High Court in the case of Union of India, Secunderabad —
v- B. Kaddekar and others, 2002 (3) TAC 320 (AP), held that even in
absence of a ticket the question as to whether or not the deceased was a
bona fide passenger can be proved by oral evidence. In the facts of the said
case, this Court finding that there was ample evidence that the deceased
was a bona fide passenger also held that accidental fall from a train comes
within the definition of “untoward incident” and, therefore, the claimant should
be entitled to compensation.

8. In the case of Union of India —v- Prabhakaran Vijaya Kumar and
others, 2008 ACJ 1895, the Supreme Court analyzing the evidence in the
said case and taking note of the fact that it is a well settled position of law
that if the words used in a beneficial or welfare legislation are capable of two
constructions, the one which is more in consonance with the object of the
legislation and for the benefit of the person for whom it was made, should be
preferred, in other words meaning that the beneficial or welfare statutes
should be given a liberal and not a strict interpretation, referring to various
earlier decisions of the Supreme Court and various texts on interpretation of
statutes as well as English and American decisions, overruled the
contentions of the Railway which was the appellant before the Supreme
Court and dismissed the appeal confirming the compensation awarded.

9. Examining the facts of the present case, it would be seen that the oral
evidence given by the appellant no. 2 that he purchased a ticket for his
brother (the deceased) for travelling in a train from Bhubaneswar to
Berhampur and his brother boarded the said train having not been
controverted in any manner by the Railways, the learned Tribunal has erred
in law in disbelieving the said statement given by the appellant no. 2 on oath.
The statement appears to have also been corroborated by the investigation
report of the GRP produced before the Tribunal. Hence, the Tribunal should
not have held that the deceased was not a bona fide passenger and did not
die on account of the injuries sustained due to falling down from the running
train. The incident is, therefore, clearly an “untoward incident” as defined in
the Act and the appellants-claimants are found to be entitled to
compensation. The judgment and award impugned in this appeal is,
therefore, unsustainable and is accordingly set aside.

10. As a consequence, the respondent shall pay a sum of Rs. 4.00 lakhs
(Rupees fourlakhs) as specified in schedule of the Railway Accident
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(Compensation) Rules, 1990 along with 6% interest per annum from the date
of filing of the claim application before the Railway Claims Tribunal,
Bhubaneswar, being O.A. No. 150 of 2005. The amount of compensation
along with interest till the date of deposit shall be deposited before the
Railway Claims Tribunal, Bhubaneswar within a period of eight weeks from
today and on such deposit being made, the same shall be disbursed in
favour of the appellants-claimants.

11. The FAO is accordingly allowed, but in the circumstances, there shall
be no order as to cost.

Appeal allowed.
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R.N.BISWAL, J.
WPCRL. NO.1081 OF 2011 (Decided on 16.11.2011)
BIJAYA KUMAR SAHOO Petitioner.
Vrs.

STATEOFORISSA ... Opp.Party.
PREVENTION OF CORRUPTION ACT, 1988 (ACT NO.47 OF 1988) — S.5 (6).

Conviction of the petitioner U/s. 13 (2) and 13(1) (e) P.C. Act by
the Special Judge (Vig.), Bhubaneswar — Petitioner filed appeal in this
Court which is subjudice — Inspector Vigilance filed petition U/s.3 of the
Criminal Law (Amendment) Ordinance 1944 before the Special Judge
which was registered as Misc. Case No0.3 of 2011 to attach the property
of the petitioner till disposal of the appeal — Learned Special Judge
(Vigilance) issued notice to the petitioner and his wife to file show
cause — Hence this writ petition to quash the entire proceeding in M.C.
No.3 of 2011.

Section 5 (6) of the P.C. Act lays down that the Special Judge
(Vigilance) while trying an offence punishable under the P.C. Act shall
exercise all the powers and functions exercisable by a District Judge
under the Ordinance, 1944 — In the present case after pronouncement
of the judgment learned Special Judge (Vigilance) became functus
officio and as such can not deal with the petition filed U/s. 3 of the
Ordinance, 1944 — Held, entire proceeding in Misc. Case No.3 of 2011
before the learned Special Judge (Vigilance) Bhubaneswar is quashed.

(Para b, 8)
Case laws Referred to:-
1.2008 Cri.L.J. 909 : (Dr. V.K.Rajan-V- State of Kerala)
2.2010 CRL. L.J. 3849 : (Krishna Kumar Variar-V- Share Shoppe)

For Petitioner - M/s. G.N.Mishra, N.K.Das, S.C.Sahoo,
B.Priyadarshi.
For Opp.Party - Standing Counsel (Vigilance)

R.N.BISWAL, J. The petitioner faced trial for the offence under Section
13(2)read with Section 13(1)(e)of the P.C.Act on the allegation that during
the check period from 1.1.1998 to 19.3.2000 while working as an Asst.
Engineer, he illegally amassed assets both moveable and immoveable to the
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tune of Rs.2,94,303/-, disproportionate to his known sources of income. After
conclusion of trial, he was found to have amassed assets to the tune of
Rs.2,50,753.82 paise, disproportionate to his known sources of income
illegally, and as such, was convicted for the aforesaid offence and was
sentenced to undergo R.I. for one year and to pay fine of Rs.25,000/- and in
default of payment of fine to undergo R.I. for two months more vide judgment
and order dated 11.6.2010.Being dissatisfied with the said judgment and
order, he preferred Criminal Appeal No.306 of 2010 before this Court, which
is sub-judice.

2. In the meantime, Mr.C.Bilung, Inspector, Vigilance Division,
Bhubanewar, being duly authorized as per law, filed a petition under section
3 of the Criminal Law(Amendment)Ordinance, 1944, (here-in-after referred to
as “Ordinance,1944") supported by an affidavit before learned Special Judge
(Vigilance) Bhubanbeswar, which was registered as Misc. case No.3 of 2011
with prayer to attach the properties as mentioned in the Schedule of the
petition till disposal of the Criminal Appeal No.306 of 2010, pending before
this Court. Pursuant to filing of the said petition, learned Special
Judge,(Vigilance),Bhubaneswar issued notice to the petitioner and his wife
to file show cause to the said petition by 12.9.2011. This writ petition has
been filed by the petitioner with prayer to quash the entire proceeding in
M.C.No.3 of 2011.

3. Learned counsel for the petitioner submits that learned Special Judge
(Vigilance),Bhubaneswar lacks inherent jurisdiction to entertain such an
application after conclusion of trial of T.R. Case No.15 of 2005, initiated
against the petitioner. As per his submission, the District Judge within the
local limits of whose jurisdiction an accused under the P.C.Act resides can
entertain such a petition against him as envisaged under Sections 3 and 4 of
the Ordinance, 1944. In the present case, since the petitioner resides
ordinarily at Bhubaneswar, the District Judge, Bhubaneswar is competent to
act under sections 3 and 4 of the Ordinance, 1944. Of course, as per the
provision contained under Section 5(6) of the P.C.Act, the Special
Judge(Vigilance),while trying an offence punishable under the P.C.Act can
exercise the powers and functions exercisable by District Judge under the
Ordinance, 1944. In the present case, the trial having been concluded since
long, the learned Special Judge(Vigilance)Bhubaneswar became functus
officio to deal with the matter. In support of his submission, the learned
counsel for the petitioner relies on the decision in the case of Dr. V.K. Rajan
v. State of Kerala 2008, Cri. L.J.909.

4. Per contra, learned Standing Counsel appearing for the
State(Vigilance)contends that as per Section 2(2)of the Ordinance,1944, in
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the present case, the criminal proceeding shall be terminated on disposal of
the Criminal Appeal N0.306 of 2010. Since it has not yet been disposed of,
the learned Special Judge (Vigilance) is empowered to deal with the petition
filed under Section 3 of the Ordinance,1944.

5. Section 5(6)of the P.C.Act lays down that the Special
Judge(Vigilance)while trying an offence punishable under the P.C.Act shall
exercise all the powers and functions exercisable by a District Judge under
the Ordinance,1944. Now, it is to be considered whether after delivery of the
judgment in T.R.No.15 of 2005, the Special Judge (Vigilance) Bhubaneswar,
can entertain the petition filed under Section 3 of the Ordinance, 1944 in
view of the provision contained under Section 2(2) of the Ordinance, 1944.
Here, it would be profitable to quote Section 2(2)of the said Ordinance. It
reads as follows.

“2. Interpretation-(1) xx = XX XX

(2) For the purpose of this Ordinance, the date of the termination of
criminal proceeding shall be deemed to be,

(a) Where such proceedings are taken to the Supreme Court in appeal,
whether on the certificate of a High Court or otherwise, the date on
which the Supreme Court passes its final order in such appeal; or

(b) where such proceedings are taken to the High Court and orders are
passed thereon; and

() no application for a certificate for leave to appeal to the Supreme
Court is made to the High Court, the day immediately following the
expiry of ninety days from the date on which the High Court passes
its final orders;

(i) an application for a certificate for leave to appeal to the Supreme
Court has been refused by the High Court, the day immediately
following the expiry of sixty days from the date of the refusal of the
certificate;

(iii) a certificate for leave to appeal to the Supreme Court has been
granted by High Court, but no appeal is lodged in the Supreme Court,
the day immediately following the expiry of thirty days from the date
of the order granting the certificate;
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(© where such proceedings are not taken to High Court, the day
immediately following the expiry of sixty days from the date of the last
judgment or order of a criminal Court in the proceedings.”

In view of this provision, it cannot be said that the criminal
proceeding has been terminated against the petitioner, particularly when the
appeal is pending. Now, the question is whether the learned Special Judge
(Vigilance)can entertain the petition filed under Section 3 of the
Ordinance,1944 by invoking the provision contained under Section 5(6)of the
P.C.Act, even though the criminal proceeding against the petitioner has not
yet been terminated. The special Judge (Vigilance)can entertain a petition
under Section 3 of the Ordinance,1944 during trial of a case under P.C. Act
by him. Ordinarily, trial begins after taking cognizance or after commitment of
the case to the court of Sessions and ends on passing of the judgment.
Since the Judgment has already been delivered in T.R.Case No0.15 of 2005,
only because the criminal proceeding has not yet been terminated, in view of
the provision contained under Section 2 (2) of the Ordinance, 1944, it cannot
be said that the trial also has not yet been completed. After pronouncement
of the judgment learned Special Judge(Vigilance)became functus officio and
as such cannot deal with the petition filed under Section 3 of the Ordinance,
1944. This view finds support from the decision in the case of Dr.V.K. Rajan
(supra).

6. Learned Standing Counsel appearing for the State (Vigilance) further
submits that instead of rushing straight to this Court, when the notice was
issued to the petitioner and his wife to show cause on the petition filed under
Section 3 of the Ordinance, 1944, the petitioner and his wife ought to have
appeared before learned Special Judge(Vigilance)Bhubaneswar and filed
show cause raising the jurisdiction point, instead he rushed straight to this
Court. So the writ petition should be dismissed. In support of his submission,
he relies on the decision in the case of Krishna Kumar Variar Vs.Share
Shoppe 2010 CRL.L.J.3849 wherein it has been held:

“ In our opinion, in such cases where the accused or any
other person raises an objection that the Trial Court has no
jurisdiction in the matter, the said person should file an application
before the Trial court making this averment and giving the relevant
facts. Whether a Court has jurisdiction to try/entertain a case will, at
least in part, depend upon the facts of the case. Hence, instead of
rushing to the higher 'Court against the summoning order, the
concerned person should approach the Trial Court with a suitable
application for this purpose and the Trial Court should after hearing
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both the sides and recording evidence, if necessary, decide the
guestion of jurisdiction before proceeding further with the case.”

7. In the decision quoted above, the territorial jurisdiction of the
magistrate in entertaining a complaint under Sections 415/420 of I.P.C. was
challenged on receiving summons, directly before the High Court. In such
case, there may be materials in the complaint petition or Case Diary to show
that the Court, where the complaint/F.1.R. is filed has jurisdiction to entertain
the same besides some other court. In such a case evidence may also be
required. As such, the Supreme Court held as quoted above.

8. But, in the present case, inherent jurisdiction of the learned Special
Judge(Vigilance) to entertain a petition under Section 3 of the Ordinance,
1944 is challenged, where only point of law is involved and no evidence is
required. So, the decision as cited is not applicable to the instance case.

Accordingly, the WPCRL is allowed and the entire proceeding in
Misc. Case No.3 of 2011 of the court of learned Special Judge(Vigilance)
Bhubaneswar is hereby quashed.

Writ petition allowed.
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INDRAJIT MAHANTY, J.
CRLMC. NO.1960 OF 2009 (Decided on 06.09.2011)

SIBA NARAYAN PATNAIK . Petitioner.
.Vrs.
STATE OF ORISSA . Opp.Party.

CRIMINAL PROCEDURE CODE,1973 (ACT NO.2 OF 1974) - Ss. 239, 482.

Quashing of the Criminal Proceeding — The present case was
filed on 17.6.2009 although the order of cognizance was passed by the
special Judge (Vigilance) Balasore on 17.2.2009 after taking note of the
charge sheet No.11 Dt.30.6.2008 for the alleged offence U/s.418, 420 &
120-B IPC and Section 13(2) read with Section 13(1) (d) of the P.C. Act
and the stage of framing of charges has not yet reached — Held, this
Court is not inclined to entertain this application at this stage -
However, ends of justice would be best served if the accused-petitioner
is granted liberty to file an appropriate application before the trial Court
U/s.239 Cr.P.C. seeking discharge at the appropriate stage of the trial.

(Para 8)
Case law Referred to:-

(2010) 46 OCR (SC) 75 : (K.Neelaveni-V- State Rep. by Insp. Of Police &
Ors.)
For Petitioner - M/s. S.S.Das, S.Modi, S.S.Pradhan &
K.Behera.
For Opp.Party - Mr. P.K.Pani
A.S.C (Vigilance)

I. MAHANTY, J. The present application under Section 482 Cr.P.C. has
been filed by the petitioner-Siba Narayan Patnaik, who is working as D.G.M.,
Mechanical in the Office of the M/s Orissa Mining Corporation (O.M.C),
Bhubaneswar seeking to quash the criminal proceeding against him in T.R.
Case No.3 of 2009 pending before the learned Special Judge (Vigilance),
Balasore.

2. Mr. S.S. Das, learned counsel appearing on behalf of the petitioner
submits that neither the F.I.R. nor the statements of the witnesses gathered
by the prosecution at the time of investigation, implicated the petitioner in
commission of any offences, though charge sheet has been submitted
against the petitioner and others under Sections 418, 420, 120-B of I.P.C.
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read with Section 13(2) and 13(1)(d) of the Prevention of Corruption Act. It is
further asserted by the learned counsel for the petitioner that the petitioner
has no connection with the alleged offences and has no role to play in any
loss that may have suffered by the M/s Orissa Mining Corporation (O.M.C).

3. At the very outset, Mr. S.S. Das vehemently asserts that the
petitioner had been nominated by the appropriate authorities as a member of
the committee to “scrutinize the tenders received from different parties
regarding A.M.C. of Dumpers at Daitari”. In this context the petitioner has
attended a meeting of the said committee on 19.1.2001 and made a
recommendation on 23.1.2001 under Annexure-3 to the writ petition. The
said document is extracted herein below:

“THE ORISSA MINING CORPORATION LIMITED
(A GOVERNMENT OF ORISSA UNDERTAKING)
CHROME ORE BENEFICIATION PLANT.

SOUTH KALIAPANT.
No.110/0MC/COBP/2001 Date: 23.01.2001
TO

The Dy.General Manager (Materials)
O.M.C. Limited,
Bhubaneswar.

Sir,
Please refer your letter N0.34769 dtd.21/22.12.2000 on scrutiny of

tenders from different parties regarding AMC of Dumpers at Daitari.

We have studied the concerned file containing tender schedule,
tender and commercial bid of different tenders. The observation of members
of the committee are as follows:-

The Tenderers are as follows:-

M/s. Tarini Sundicate, Baliparbat.
M/s. Sea Craft Marine Services, BBSR.
M/s. New India Supply Agency, BBSR.

whh ke

The Committee observed that M/s. Maa Tarini Syndicate, Baliparbat
is not capable to take up the AMC as they have only mentioned regarding
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some retired persons of OMC those who have not done any work combindly
at any place. We feel they are not suitable for the purpose. However, the
party has valid Labour Licence and its own EPF Code Number.

M/s. Sea Craft Marine Services, BBSR has submitted their
organization chart, plant and Machineries but it is not known whether they
can do AMC of the Dumpers as the Committee feels that they are unknown
to Mining Machineries. So it is suggested that the party may be called again
by the higher management to examine their experience in Mining line before
finalizing the contract. Further the party may be advised to submit their valid
Labour Licence.

M/s. New India Supply Agency, BBSR has submitted the profile of
their organization in which they have mentioned that they are having
sufficient knowledge in OMC and they are able to do maintenance of the
Dumpers of Daitari.

They are also having professionals those who have previously
worked at Daitari Mines & particularly they are having experience in Mining
Machineries. The Committee feels that they may be able to take up AMC
successfully but, before finalizing the tenders they may be advised to submit
their man-power and plant and machineries to take up the above jobs before
final consideration. They may be advised to submit the valid Labour Licence
and up to date Sale Tax clearance.

It is suggested before finalizing the contract that M/s. New India
Supply Agency & M/s. Sea Craft Marine Services may be called against for
negotiation though we found the New India Supply Agency is having slightly
edge over M/s. Sea Craft Marine Services regarding taking up AMC of
Dumpers at Daitari.

This is for favour of your information & further needful action.

Yours faithfully,

Sd/-23.1.2001
SR.MANAGER(MECH.)

C.O.B.PLANT.”

4, Learned counsel for the petitioner submits that the petitioner was no
longer involved in the selection of successive bidder or in the award of any
contract thereafter. Hence, it is strongly urged that since the petitioner
neither involved in the selection of the tenderers nor in the award of work, no
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allegation of causing financial loss to O.M.C. could be attributed to the
petitioner but it is reiterated that the petitioner is only involved as a member
of the Tenders Scrutiny Committee. Apart from that, placing reliance on
annexure-3, learned counsel for the petitioner asserts that the Tenders
Scrutiny Committee had recommended two parties namely, M/s. Sea Craft
Marine Services, Bhubaneswar & M/s. New India Supply Agency,
Bhubaneswar and has disqualified M/s. Tarini Syndicate, Baliparbat for the
reasons noted in Annexure-3. Finding M/s. Sea Craft Marine Services,
Bhubaneswar as well as M/s. New India Supply Agency, Bhubaneswar
technically competent, they are recommended to the higher management to
call the respective bidders to provide evidence of their experience of
servicing Dumpers involved in mining before finalizing the contract.

5. In the present case, the F.I.R. was lodged by one Anil Kumar Dash,
Inspector of Police, Vigilance, Keonjhar on 19.12.2005 before the
Superintendent of Police, Vigilance, Balasore Division, Balasore implicating
five persons (not the present petitioner) on the allegation under Sections
420, 120-B I.P.C. read with Section 13(2) and Section 13(1)(d) of the P.C.
Act. The essence of the allegation contained in the F.I.LR. was that M/s.
O.M.C. had engaged eleven numbers of Dumpers at Daitari Mines for raising
and transportation of iron ore inside the mining. But the services of those
dumpers were not satisfactorily utilized because of frequent breakdowns and
lack of proper maintenance and shortage of technical personnel at Daitari. It
is further averred that M/s. O.M.C. in order to keep their Dumpers in good
operating order, decided to award only maintenance contract to an outside
agency on the basis of an open tender. Accordingly, sealed tenders were
invited vide Tender No.1 of 2000/01 and pursuant to such tender call notice,
three tenderers namely, M/s. Tarini Syndicate, Baliparbat, M/s. Sea Craft
Marine Services, Bhubaneswar and M/s. New India Supply Agency,
Bhubaneswar has submitted their bids. A Technical Committee was
constituted to consider the technical bid of the tenderers and such committee
while rejected the tender of one M/s. Tarini Syndicate, recommended the
other two bidders for consideration by the higher management and for
finalization of the contract.

It is further averred that after the Tenders Scrutiny Committee
concluded its deliberation, another committee was constituted to scrutinize
and consider the bids of the remaining two bidders. In the said committee
the petitioner was not a member and this second committee has
recommended M/s. New India Supply Agency, Bhubaneswar in preference
over M/s. Sea Craft Marine Services, Bhubaneswar purportedly on the
ground of better experience. Further, the case of the prosecution was that on
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perusal of the document submitted by the bidders, M/s. Sea Craft Marine
Services was more capable and trustworthy than M/s. New India Supply
Agency and accordingly, the prosecution concluded that the second
committee had shown undue official favour by recommending the name of
M/s. New India Supply Agency. Hence, the charge of conspiracy was leveled
against those members of the Tender Committee namely, Sri Madhusudan
Das, D.G.M. (Materials), Sri Gagan Bihari Pradhan, D.G.M. (Geo), Dhiren
Kumar Dhal and Udayan Ray, Partner of M/s. New India Supply Agency.

6. The F.ILR. story further reveals that various transaction which took
place between M/s. O.M.C. and M/s. New India Supply Agency including
various bills raised and payments made ultimately alleging therein that an
excess amount of Rs.21,11,628/- had been made in favour of M/s. New India
Supply Agency. Mr. Das, learned counsel for the petitioner submits that the
present petitioner namely, Siba Narayan Patnaik was member of the original
technical committee which was approved by the letter dated 21.12.2000
(Annexure-2) of the D.G.M.(Mat.) along with two other officers. In view of
Annexure-2, the said committee was required to scrutinize the technical and
commercial offers along with all the members of the committee and “prepare
a report with their views and observations”. This Tender Scrutiny Committee
concluded its responsibility by submitting its report dated 23.01.2001 under
Annexure-3, where the case of both M/s. Sea Craft Marine Services and
M/s. New India Supply Agency were recommended to the higher
management and only the tender of M/s. Tarini Syndicate, Baliparbat was
found to be technically deficient. In the said report, the higher management
was also requested to call upon the parties to provide further evidence of
their experience in mining line and also to seek further evidence of their
manpower, plant and machineries as well as to submit the valid Labour
Licence and up to date Sale Tax clearance. This committee in its conclusion
states that in their view, the offer of M/s. New India Supply Agency had a
slight edge over M/s. Sea Craft Marine Services. Yet the committee had left
to the higher management to call both the parties for negotiation and
finalization of contract. After this stage the management constituted another
committee, with the approval of Managing Director, to award the contract of
annual maintenance and the petitioner had no role to play neither in the said
committee nor in its decision to ultimately award the contract in favour of
M/s. New India Supply Agency, Bhubaneswar.

7. Mr. P.K. Pani, learned Additional Standing Counsel for Vigilance
Department submits that the investigating agency had taken over all the
records of M/s. O.M.C. relating to the said tender of award for A.M.C. of
Dumpers at Daitari Mines and on perusal of the said tender papers, the
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investigating agency has found that M/s. Sea Craft Marine Services,
Bhubaneswar was more capable than M/s. New India Supply Agency,
Bhubaneswar, in whose favour the job was awarded, for various reasons
noted in the investigating officer’s report. He further asserts that M/s. New
India Supply Agency were paid in excess of Rs.21,11,628/- and the M/s.
O.M.C. had also failed to charge penalty which was leviable there upon for
their inability to perform up to expectation. He further asserts that the very
object behind the award of maintenance to an outside source was totally lost
since the period of break down which was expected to be reduced was in
fact not reduced but enhanced, thereby causing further loss to the Company.

Mr. Pani, learned Additional Standing Counsel for Vigilance
Department placed reliance on a judgment of the Hon’ble Supreme Court in
the case of K. Neelaveni v. State Rep. by Insp. Of Police & Ors. (2010) 46
O.C.R. (SC) — 75 and advanced his contentions that, the present application
for quashing of the criminal proceeding filed by the accused-petitioner, even
before the investigation has been concluded and charge sheet is filed, ought
not to be entertained. He further submits that this Court ought not to interfere
with the matter at a stage even before the Magistrate examining as to
whether the accused persons deserve to be discharged in terms of Section
239 of the Code of Criminal Procedure. In the said case the Hon'ble
Supreme Court has observed as follows:-

“10. It seems that accused persons approached the High
Court for quashing of the charge sheet even before any order was
passed by the Magistrate in terms of Section 190 of the Code of
Criminal Procedure. In our opinion, when a report is submitted to the
Magistrate he is required to be prima facie satisfied that the facts
disclosed therein constitute an offence. It is trite that the Magistrate is
not bound by the conclusion of the investigating agency in the police
report i.e. in the charge sheet and it is open to him after exercise of
judicial discretion to take the view that facts disclosed in the report do
not constitute any offence for taking cognizance. Quashing of
Sections 406 and 494 of Indian Penal Code from the charge sheet
even before the exercise of discretion by the Magistrate under
Section 190 of the Code of Criminal Procedure is undesirable. In our
opinion, in the facts and circumstances of the case, quashing of the
charge sheet under Sections 406 and 494 of the Indian penal Code
at this stage in exercise of the power under Section 482 of the Code
of Criminal Procedure was absolutely uncalled for.

11. Iltis relevant here to state that offences under Sections 406, 494
and 498A are triable by a Magistrate, First Call and as all these
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offences are punishable with imprisonment for a term exceeding two
years, the case has to be tried as a warrant case. The procedure for
trial of warrant case by a Magistrate instituted on a police report is
provided under Chapter XIX Part A of the Code of Criminal
Procedure, 1973. Section 239 inter alia provides that if upon
considering the police report and the document sent with it under
Section 173 and making such examination, if any, of the accused and
after giving the prosecution and the accused an opportunity of being
heard, the Magistrate considers the charge against the accused to be
groundless, he shall discharge the accused and record his reasons
for so doing. It seems that the accused persons even before the case
had reached that stage filed an application for quashing of the charge
sheet under Section 406 and 494 of the Indian Penal Code. In our
opinion, the High Court ought not to have interfered after the
submission of the charge sheet and even before the Magistrate
examining as to whether the accused persons deserved to be
discharged in terms of Section 239 of the Code of Criminal
Procedure.

12. There is yet another reason which the High Court ought to have
considered before quashing the charge sheet under Section 406 and
494 of the Indian Penal Code. All the offences are triable by
Magistrate and quashing of the charge sheet under Section 406 and
494 of the Indian Penal Code had not resulted into exonerating the
accused persons from facing the trial itself. Matter would have been
different had the offences under Sections 406 and 494 of the Indian
Penal Code been triable as sessions case. In matter like this the High
Court ought to have allowed the provisions of the Code of Criminal
Procedure referred to above its full play.”

After hearing learned counsel for the respective parties and noting
ontentions, it is ascertained that the present petition seeking a

direction for quashing of the criminal proceeding, was filed on 17.6.2009.
Although the order of cognizance was passed by the Special Judge
(Vigilance), Balasore on 17.2.2009 after taking note of the charge sheet

No.11
120-B
of Corr

Court i

dated 30.6.2008 for the alleged offence under Section 418, 420 &
I.P.C. and Section 13(2) read with Section 13(1)(d) of the Prevention
uption Act, but the stage of framing of charges has not yet reached.

Therefore, keeping in view the judgment of the Hon’ble Supreme
n the case of K. Neelaveni (Supra), | am of the considered opinion

that the ends of justice would be best served if the accused-petitioner is
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granted liberty to file an appropriate application before the trial court under
Section 239 Cr.P.C. seeking discharge, at the appropriate stage of the trial
and on such application being filed, the trial court shall do well to consider
and dispose of the same expeditiously on its own merit without in any
manner being influenced by any observation made herein.

9. Accordingly, I am not inclined to entertain the present application at
this stage and the same stands disposed of in terms of the direction noted
hereinabove.

Application disposed of.
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ARUNA SURESH, J.
W.P.(C) NO.16088 OF 2011 (Decided on 25.01.2012)
MANORAMA MUDULI & ORS. . Petitioners.
Vrs.
STATE OF ORISSA&ORS. ... Opp.Parties.

SERVICE - Creation of posts of Supervisors through direct
recruitment on contractual basis — Eligibility — Graduate Anganwadi
Workers having five years service experience are eligible for the post —
Selection to be made strictly on seniority basis — Preparation of
gradation list taking into account the year of passing of graduation is
not correct — Held, date of joining as Anganwadi Worker should be the
criteria for fixation of seniority. (Para 11)

For Petitioner - Mr. Amit Prasad Bose.Adv.
For Opp.Parties - Mr. S.Das, Addl. Govt. Advocate
(for O.P.No.1to 6)
Dr. Prasant Ku.Mishra,
(for O.P.8 10 16,20 & 22)
Mr. M.Basu, (for O.P.N0.17)
Mr. B.Bhoi (for O.P.19)

ARUNA SURESH, J.  Petitioners are working as Anganwadi Workers. A
circular was issued by the Department of Women and Child Development
Department, Government of Orissa bearing No. 532/SWCD/IV-ICDS-II-
128/2008(Pt.) dated 4™ October, 2008 informing all the Collectors that the
Department had decided to create 237 posts of Supervisors to be filled up
through direct recruitment on contractual basis and specifying the
gualification for Anganwadi Workers to be eligible for appointment as
Supervisors. Letter dated 4™ October, 2008 was further clarified by the
Department vide letter dated 29.7.2009. Accordingly, a list of 313 Anganwadi
Workers for Balasore District was prepared for appointment as ICDS
Supervisors. Some of the petitioners assailed the gradation list in W.P.(C)
No. 15292 of 2009 alleging that there were irregularities in the list so
prepared. The said petition was disposed of by this Court with a direction to
the Collector, Balasore to hear and dispose of the representation of the
petitioners as expeditiously as possible preferably within a period of six
weeks from the date of receipt of the order. It was clarified that till the
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representations were decided, there would not be any appointment to the
post of lady Supervisors without leave of the Collector. The irregularities in
the list were accordingly clarified and fresh list prepared under Annexure-3
was accepted by the petitioners. Another letter was issued by the
Department on 13.5.2011 clarifying that para 3, 4 and 5 of letter dated
29.7.2009 would be taken into consideration at the time of engagement.
Another gradation list (Annexure-5 series) was prepared and published by
the Department where respondent nos.7 to 23, who had completed
graduation later than the petitioners, were put senior to the petitioners. The
Department issued a letter dated 19.05.2011 inviting objections to the said
list. Petitioners accordingly submitted their representations objecting to the
seniority given to respondent nos.7 to 23. Apprehending that the Department
was going to finalize the gradation list without deciding the objections of the
petitioners, this petition has been filed.

2. Respondents have contested the claim of the petitioners. The
Department in the counter affidavit filed by Pramila Mohanty, District Social
Welfare Officer, Balasore has disputed the claim of the petitioners and has
averred that the list was prepared in accordance with the Government order
dated 4.10.2008 and 29.10.2009 which laid down the guidelines to be
followed while filling up of the vacancies to the post of Supervisor after
preparing the gradation list as per the seniority of the Anganwadi Workers.
Doubts expressed by some of the Collectors were clarified by the
Department vide order dated 29.7.2009 clarifying that 237 posts would be
filled in from amongst the graduate Anganwadi Workers having experience
of more than five years and those who had given their option for such
appointment. The names of the petitioners find place in both the lists. It is
also alleged that the Department now prepared fresh gradation lists dated
20.12.2010 and 19.5.2011 respectively in terms of the seniority criteria laid
down in the order dated 13.5.2011 and the names of all the petitioners
appear in the said gradation list. Hence, the petition being without merit
should be rejected.

3. Respondent nos.7 to 16 and 20 to 22 have also contested the
petition with similar defence taken by the Department. The only question to
be considered is whether the gradation list dated 19.5.2011 (Annexure-5
series) prepared by the Department is violative of the decision of Women
and Child Development Department communicated to the Collectors vide
letter dated 4.10.2008 and further clarified vide letter dated 29.7.2009. For
convenience sake, the relevant paragraph of the communication dated
4.10.2008 is hereby reproduced as below:
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1

XX XX XX XX

It has been decided that only Graduate Anganwadi Workers who
have rendered minimum five years service as AWW could be eligible
for appointment as Supervisor against the vacancy to be filled up
through direct recruitment. However, since the appointment is on
contractual basis and could be terminated any time all Graduate
AWW with five years service should be asked to give option for such
appointment. On the basis of their seniority, the AWWSs should be
considered and appointed. Though ORV Act and Rules need not be
followed in filling up posts on contract basis, yet principles of
reservation should be followed up to ensure that eligible AWWSs of
different categories get appointment as per the reservation principle.

To appreciate the directions as issued in the aforesaid letter, it is also
necessary to consider the clarification issued on 29.7.2009. The relevant
paragraphs of the letter read:

XX XX XX XX XX

2. It is clarified that the filling up of posts by contract basis is not
covered under Orissa Children’s and Women’s Welfare Service
Rules, 1989 or their amendment of 2007. The provision of contract
appointment is being done purely by way of Government order
issued with the concurrence of Finance Department. This will be
strictly limited for such Anganwadi Worker, who are giving their
option to work as ICDS Supervisors on contract basis. Therefore,
there is no requirement to issue open advertisement/ notification to
the employment exchange/ news paper advertisement etc. as
would have been required under Rule 7 of 1989 Recruitment Rules.

3. The selection of the graduate Anganwadi Worker who have
completed five years both as graduate as well as in capacity of
Anganwadi Worker and who have given their option for
consideration as Supervisors on contract basis will be strictly on
seniority basis. In other words seniority as Anganwadi Worker will
determine the matter conclusively. However, the eligibility condition
will be that the person should have worked as anganwadi worker
for at least five years after graduation.

XX XX XX XX XX
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4. A conjoint reading of these two letters makes it clear that only graduate
Anganwadi Workers, who have rendered minimum 5 years of service as
Anganwadi Worker, are eligible for appointment as ICDS Supervisors
against the vacancy to be filled up through direct recruitment. A candidate is
required to fulfill the following eligibility criteria for consideration for
appointment as Supervisor.

() She must be a graduate and has completed five years as
Graduate as well as in the capacity of Anganwadi Worker;

(i) She has given option for consideration as Supervisor on
contract basis.

In case a candidate fulfills the aforesaid criteria, her selection has to be
strictly on seniority basis.

5. Mr.A.P.Bose, learned counsel appearing for the petitioners has
submitted that the candidates, who have completed five years both as
Graduate as well as in the capacity of Anganwadi Workers, are to be
considered for appointment and while preparing the gradation list, they
should have been given seniority as per the year of their graduation
irrespective of the length of their experience as Anganwadi Worker above
those candidates, who had passed graduation during the course of service
at a much later stage, though they might have completed five years of
graduation and experience as Anganwadi Worker on the date of preparation
of the gradation list.

6. The submissions made by learned counsel for the petitioners are
devoid of any merit. Para-3 of the letter dated 29.7.2009 in clear terms
clarifies that seniority as Anganwadi Worker would determine the matter
conclusively. In other words, seniority of a candidate has to be reckoned
from the date she joined as Anganwadi Worker and not from the date she
did her graduation. However, to be eligible for consideration for appointment
as Supervisor, she is required to have worked as Anganwadi Worker for at
least five years after graduation irrespective of the fact that she had been
working as Anganwadi Worker for number of years to be eligible for
appointment as Supervisor. The Department, therefore, was required to
prepare a gradation list keeping in mind the date of joining of an Anganwadi
Worker vis-a-vis other candidates and of course, keeping in mind that she
was a graduate and after her graduation she had worked as Anganwadi
Worker for five years .
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7. Initially, gradation list dated 11.12.2009 (Annexure-3) was prepared
by the Department. Perusal of the list reveals that the Government had given
weightage to the year of passing of graduation instead of date of
appointment as Anganwadi Worker. For example, candidate appearing at
SI.N0.9 had joined as Anganwadi Worker on 26.11.1985. She had passed
graduation in 1991. However, she has been placed below the candidate at
SI.No.8 who had joined after about five years of her joining i.e. 24.12.1990,
but had passed her graduation in 1990, i.e., a year earlier than the candidate
at SI.No.9, who had done her graduation in 1991. Same is the position of
other candidates appearing at SI.Nos. 14, 17 and so on. Petitioners have
accepted this list, may be because it has put them at advantageous position
gua the respondents and other candidates whose names find place in the
list. This list cannot be considered as proper gradation list as it was prepared
dehors the instructions issued by the Department on 4.10.2008 and clarified
on 29.8.2009.

8. Finding the gradation list dated 11.12.2009 being violative of the
directives issued by the Department, fresh list was prepared on 19.5.2011
(Annexure-5). Perusal of this list clearly indicates that the concerned
authorities have followed the guidelines and criteria for preparing the
gradation list in its true sense and spirit. Resultantly, a candidate who had
earlier joined in time was given seniority irrespective of the fact that other
candidates who had joined later had passed graduation earlier in time. Since
seniority of the petitioners has been altered by virtue of this list, they are
aggrieved. They did file representations challenging the list, but their
grievance is that before deciding their objections, Department decided to
implement the gradation list and appoint the candidates as Supervisors as
per the said list. However, their grievance is in-genuine and is not tenable.

9. One of the respondents, namely, respondent no.17, Susama Panda
had filed a writ petition challenging the seniority list dated 18.02.2009
alleging that her experience as Anganwadi Worker in Bahanaga ICDS
Project for the period from 22.12.1990 to 3.5.1998 was not taken care of and
counted by the District Social Welfare Officer while preparing the gradation
list. As per the direction of this Court passed in her writ petition, she filed a
representation before the Collector, Balasore. Considering her past
experience as Anganwadi Worker at Bahanaga ICDS Project, her
representation was allowed and it was directed that her experience as
Anganwadi Worker for the period from 22.12.1990 to 3.5.1998 be taken into
consideration while preparing the gradation list.
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10. Accordingly, the new gradation list was prepared on 22.12.2010
(Annexure-A to the counter at page 20). The Department again committed
same mistake in preparing this list as was committed while preparing
Annexure-3 dated 18.2.2009. To demonstrate the irregularity committee in
this list, reference is made to candidates appearing at SI.N0.19 to 22. The
candidates appearing at SI.Nos.19 to 22 had joined as Anganwadi Workers
in May, 1997 whereas the candidates appearing at SI.Nos.23 and 24 had
joined as Anganwadi Workers on 21% March, 1996, i.e., more than one year
before the candidates appearing at SI.N0s.19 to 22. This was so done
because the candidates appearing at SI.Nos.23 and 24 had passed their
graduation in 1997, whereas candidates appearing at SI.Nos.21 and 22 had
passed their graduation in 1990. It is pertinent that even this list is not
properly prepared because even if the date of graduation is considered for
the purpose of fixation of seniority, some of the candidates, who are shown
senior had passed out graduation much later and whereas some of the
persons shown as junior had done their graduation much earlier in time.

11. Probably because of this, Department has prepared final gradation list
on 10.8.2011 (Annexure-A at page 9 of the counter). | have carefully
scrutinized the final gradation list of Graduate Anganwadi Workers of
Balasore District. | do not find any discrepancy of any nature in this list. The
date of joining has been considered as the criteria for fixation of seniority; of
course five years graduation as Anganwadi Workers has also been reckoned
and taken care of while preparing the gradation list. Clearly the impugned list
dated 19.5.2011 (Annexure-5) annexed to office order No.14/ SW dated
19.5.2011 and the subsequent list dated 11.8.2011 are in consonance with
the orders dated 4.10.2008 and 29.7.2009 issued by the Women and Child
Development Department. It would be a fallacy to say that the date of
graduation should be considered for the purpose of fixation of seniority in the
gradation list because the Rules do not envisage that seniority has to be
determined considering the date of graduation with minimum five years
experience as Anganwadi Workers after graduation. There is no ambiguity in
para-3 of the letter dated 29.7.2009. In fact the Commissioner-cum-
Secretary to Government himself clarified the manner in which seniority has
to be fixed and gradation list to be prepared.

12. Under the facts and circumstances and in view of my observations as
above, inevitable conclusion is that the petition has no merits and deserves
to be dismissed. Consequently, the petition is hereby dismissed.

Writ petition dismissed.
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SANJU PANDA, J.
W.P.(C) NO.26691 OF 2011 (Decided on 24.01.2012)
SOUMYA KU. MOHAPATRA ... Petitioner.

.Vrs.

STATE OF ORISSA&ORS. ... Opp.Parties.

EDUCATION — Admission to first year B. Tech Degree Course —
Petitioner a diploma holder in Electronics & Tele Communication
Engineering Branch — He applied for Orissa JEE, 2011 Under the
General Engineering Course Code — He secured good rank in General
Engineering and called for Counselling but he was not allowed to take
admission in the first year B. Tech as he does not possess the
minimum eligibility criterion i.e. 10+2 Examination or the equivalent
examination with physics and Mathematics as compulsory subjects
with 50% marks as per Clause 4.1.1 of the Brochure — Hence the writ
petition.

Clause 6.6 of the Brochure indicates two tables for admission to
Ist year programme and for admission to 2™ year programme which
transpires that the petitioner has filled up the form to take admission in
the Ist year B. Tech Course without having 10+2 qualification and he
has not exercised his option to change the preference — Held, the
petitioner does not fulfill the criteria for which the JEE authorities
declined to take him in Ist. Year B.Tech Course.

For Petitioner - M/s. Arun Ku. Budia, A.K.Parida.
For Opp.Parties - Mr. S.Palit (for O.P.No2.)

The petitioner has filed this writ application for a mandamus to the
opposite parties to admit him in the First Year B.Tech Degree course basing
on the Joint Entrance Examination (in short, “JEE”) Ranking of 2011.

The bone of contention of the learned counsel for the petitioner is
that the petitioner being a diploma holder in Electronics &
Telecommunication Engineering Branch having secured First Division
applied for the Orissa Joint Entrance Examination, 2011 under the General
Engineering Course Code. The petitioner filled up the application form
indicating Course Code No0.01 which stands for General Engineering and
showed qualification as Diploma Holder, necessary Admit Card was issued
for General Engineering and he secured good rank in terms of Rank



375
SOUMYA KU. MOHAPATRA -V- STATE OF ORISSA

Card under the General Engineering. On the petitioner securing good rank in
General Engineering, he was called for counselling at Khallikote College,
Berhampur. However, he was turned down to take admission in the First
Year B.Tech on the ground of being not eligible for First Year B.Tech as he
does not possess the minimum eligibility criterion, i.e., 10+2 Examination or
the equivalent Examination with Physics and Mathematics as compulsory
subjects and the applicant should have scored 50% marks as per Clause-
4.1.1 of the Brochure.

The learned counsel for the petitioner submitted that Clause-4.3 of the
Brochure provides for the criteria for admission to second year Degree
Course in Engineering course under Lateral Entry for Diploma Holders which
specifies that further the students having rank in lateral entry shall also be
eligible for admission to the first year class in case the vacancies in lateral
entry are exhausted. However, the admission shall be based strictly on the
basis of JEE rank only. Therefore, the said Clause indicates that the diploma
holder candidate though under Lateral Entry is to get admitted in second
year of B.Tech but if there is no vacancy then such candidate can also be
admitted in first year class basing on the JEE rank only. So also Clause 6.6
of the Brochure clearly speaks that a diploma holder is required to apply
either for 1% year admission or 2" year admission but cannot apply for both,
and if he applies for both then both will be rejected. Therefore, the Brochure
gives liberty to an applicant who is a diploma holder to apply for 1% year or
2" year as he so chooses. Accordingly, the petitioner applied indicating his
Course Code as “01” in his application. Therefore, he is entitled to take
admission in B.Tech 1% year course as there is no bar.

A counter-affidavit has been filed by opposite party no.2 clearly
stating that they have strictly followed the guidelines issued by the AICTE
and they have only adopted the said instruction of the AICTE and published
the Brochure. In Clause 6.6 of the Brochure, they have clearly indicated
giving two tables for admission to 1* year programme and for admission to
2" year programme. The learned counsel appearing for opposite party no.2
submitted that between the date of issuance of Admit Card and the date of
the Examination, there was a gap of nearly one month and the JEE had
opened Counselling Centre also to clarify any doubt of candidate to appear
in the Examination. Therefore, the petitioner should have, before sitting in
the Examination, enquired about his eligibility to take admission in the 1%
year Course, as there was no scope for the JEE authorities to check the
forms filled up by the candidates for sitting in the Entrance Examination.
Therefore, since the petitioner is only a diploma holder without having
qualification of 10+2, he is not entitled to take admission in 1% year Course
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although he has obtained rank in the JEE.

For better appreciation, the two tables along with the relevant portion
of Clause-6.6 of the Brochure are extracted hereunder :

“6.6. Course (Item - 6)
XX XX XX

As per_eligibility criteria, Diploma holders are
required to apply either for First Year admission
or Second Year admission but not for both, if
two applications are received from one Diploma
holder then both will be rejected.

For Admission to First Year Programme

Qualifying Course

Exam. Course Code
Engineering only 01
Medical only 02
Pharmacy only 03
Architecture only 04
Engineering and Medical 05
Engineering and Pharmacy 06

10+2 Engineering and Architecture 07

Medical and Pharmacy 08
Architecture and Pharmacy 09
Engineering and Medical and 10
Pharmacy
Engineering, Pharmacy and 11
Architecture
Entrance Test for MBA, PGDM, 31
PGCM and PGDM (Executive)

Bachelor MCA 32

Degree Entrance Test for MBA, PGDM, 33
PGCM and PGDM (Executive)
and MCA

For Admission to Second Year Programme (Under Lateral Entry)
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Qualifying Course

Exam. Course Code
Applied Electronics & Instrumentation 51
Automobile Engineering 52
Chemical Engineering 53
Civil Engineering/Rural Technology 54
Computer Application & Programming 55

Diploma (more | Computer Science and Engineering 56

than 50% marks) | Electrical Engineering 58
Electronics and Telecommunication 59
Engg
Information Technology 60
Mechanical Engg./Tool and Die Making 61
Metallurgical Engineering 62
Mining Engineering 63
Pharmacy 64
Textile Engineering 65
Drilling 67
BioTechnology 68
Others 69

B.Sc./+3 Sc.

(Mathematics Engineering 75

as a subject in

+2 Sc.)

B.Sc./+3 Sc. Pharmacy 76

The above table clearly shows that a candidate can take admission to
1% year B.Tech Course in case he possesses 10+2 qualification and there is
no anomaly in the Brochure. Rather, the JEE authorities have given a clear
information in the Brochure according to the guidelines issued by the AICTE
and they have also opened a Counselling Cell to give advise if the
candidates have any doubt before sitting in the Examination and a candidate
is also eligible to change the preference and can sit in the Examination for
which he is eligible. Since there was a time gap of nearly one month, the
petitioner should have availed that opportunity but he not having done so,
the mistake is on the part of the petitioner.

From the rival submissions made by the learned counsel for the
parties and the two tables extracted above, it transpires that the petitioner
has filled up the form to take admission in the 1st year B.Tech Course
without having 10+2 qualification and also he has not exercised his option
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to change the preference. Therefore, the petitioner does not fulfil the criteria
for which rightly at the time of counselling, the JEE authorities have declined
to take him in 1st Year B.Tech Course.

The writ application is accordingly dismissed.

Writ petition dismissed.
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S.C.PARIJA, J.
W.P.(C) NO.18042 OF 2011 (Decided on 25.11.2011)

CHOUDHURY JIBITESH
PRADHAN & ORs. Petitioners.

.Vrs.

COUNCIL OF HIGHER SECONDARY
EDUCATIONORISSA & ANR. ... Opp.Parties.

EXAMINATION — Mass malpractice — Special report submitted by
Flying Squad that all the staff including the Centre Superintendent
were involved in aiding and assisting the students in resorting to
malpractice and the situation in the College campus was chaotic —
C.H.S.E. issued notification of 18.05.2011 cancelling the Ist sitting
examination in English held on 15.03.2011 in Panchayat Samiti College,
Saharapada by awarding ‘O’ marks — Action challenged.

This Court is conscious of the deterioration in the standard of
discipline of academic institutions and did not like to substitute its own
opinion in place of the opinion expressed by the authorities cancelling
the whole examination, even at the cost of sufferings of a few in the
larger interest of the society.

Held, there is no illegality or impropriety in the decision of the
C.H.S.E. inissuing the impugned notification Dt.18.5.2011.
(Para 11 to 13)
Case laws Referred to:-

1.2005(Il) OLR 518 : (Governing Body, Jambeswar Mahavidyalaya,
Balasore-V- Council of Higher Secondary
Education, Oriussa & Anr.)

2.2008(Il) OLR 302 : (Principal, Ghanteswar Mahavidyalaya —V-Council
of Higher Secondary Education, Orissa
Pragyapitha & seven Ors.)

3.2008(Il) OLR 622 : (M.Vinita & Ors.-V-Council of Higher Secondary
Education, Orissa)

4.AIR 1970 SC 1269 : (Bihar School Examination Board-V-Subhas
Chandra Sinha & Ors.)

5.AIR 1987 All 208 : (Rajiv Ratna Shukla & Anr.-V-University of
Allahabad & Ors.)
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6.AIR 2000 SC 1039 : (Chairman, J & K State Board of Education-V-
Feyaz Ahmed Malik & Ors.)

For Petitioners - M/s. Sameer Ku.Das, S.K.Mishra.
For Opp.Parties - M/s. A.K.Bose, P.K.Das.

S.C. PARIJA, J. The writ petition has been filed by the students of the
Panchayat Samiti College, Saharapada, in the district of Keonjhar,
challenging the Notification dated 18.5.2011 (Annexure-1), issued by the
Council of Higher Secondary Education, Orissa, (the ‘CHSE’ for short)
cancelling the 1% sitting examination in the subject English, held on
15.03.2011 at their College Centre of Annual Higher Secondary
Examination, 2011, in Arts stream and awarding “0” mark.

2. The case of the petitioners is that they had appeared in the subject
English of Annual Higher Secondary Examination, 2011, from their College
Centre as regular candidates on 15.03.2011. As they had prepared very well
for the examination, they expected to get good marks in the said subject.
The examination was conducted at their College Centre in a smooth manner
and there was no untoward incident during the examination. The grievance
of the petitioners is that when their result was published, they were shown to
have failed in the subject English and they have all been awarded “0” mark.
On enquiry from the Centre Superintendent it was ascertained that the
examination in the subject English has been cancelled by the CHSE on the
ground of mass malpractice and all students appearing from the College
Centre have been awarded “0” mark in the said subject, though only four
students were found to have resorted to unfair means and were booked
under malpractice by the members of the Flying Squad, who had visited the
College Centre on the date of the examination on 15.03.2011.

3. Learned counsel for the petitioners submits that as 171 candidates
appeared in the examination, which was conducted in five different
halls/rooms in the College Centre and only in one hall four candidates have
been booked under malpractice, as has been reported by the members of
the Flying Squad, the present petitioners, who were not the candidates
sitting in the particular hall/'room cannot be made to suffer, for the fault of
those four candidates. In this regard, it is submitted that as the cancellation
of the examination in the subject English and awarding “0” mark to the
petitioner adversely affects their educational career, they should have been
given an opportunity to explain, especially when there was no allegation
against any of them of having resorted to the malpractice, as per the report
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of the Flying Squad. It is further submitted that the Examination Committee
of CHSE has accepted the report of the Flying Squad mechanically and
passed the impugned Notification dated 18.5.2011, cancelling the
examination in the subject English and awarding “0” mark to the petitioners,
without verifying the veracity of the allegations made therein. In this regard, it
is submitted that the report of the Flying Squad cannot be accepted as
gospel truth and therefore, it was the duty of the CHSE to make further
enquiry and ascertain the correctness of the allegations detailed in the said
report, before taking such drastic action thereon, involving the academic
career of the petitioners.

4, Learned counsel for the petitioners has relied upon the decision of
this Court in Governing Body, Jambeswar Mahavidyalaya, Balasore —
vrs- Council of Higher Secondary Education, Orissa & another, 2005(11)
OLR-518, in support of his contention that when there is no specific
allegation of malpractice against any of the petitioners, the cancellation of
their result on the ground of mass malpractice is not proper and justified. In
this regard, learned counsel has also relied upon two other decisions of this
Court in Principal, Ghanteswar Mahavidyalaya —Vrs— Council of Higher
Secondary Education, Orissa Pragyapitha and seven others, 2008(ll)
OLR-302 and the case of M. Vinita and others —Vrs— Council of Higher
Secondary Education, Orissa, 2008(ll) OLR-622.

5. The opposite parties have filed a counter affidavit stating therein that
the petitioners who are students of Panchayat Samiti College, Saharapada,
had appeared in the 1% sitting in the subject English on 15.3.2011 from their
College, which was declared as a Examination Centre of Annual Higher
Secondary Examination, 2011. While the examination was in progress, the
members of the Flying Squad appointed by the CHSE arrived at the College
at 10.30 A.M. and found that there was rampant malpractice in the said
Examination Centre in the 1% sitting, relating to the subject English. The
Flying Squad members, on arrival at the gate of the Examination Centre
found that outsiders were carrying books and note books with them and
there was disturbing situation inside the campus. The Squad members
further found that the staffs of the College were collecting the chits and
everybody was busy in destroying them. The Squad members further found
that the Centre Superintendent was taking a lead in such activity and some
of the Invigilators, who were appointed from outside College, could not
satisfactorily establish their identity and that the examination was not
conducted as per the norms prescribed by the CHSE. Accordingly, the Flying
Squad members submitted their report in the prescribed form along with their
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special report on supervision of the College Centre, conducted by them on
15.03.2011, in respect of 1% sitting in the subject English.

6. The special report submitted by the Flying Squad with regard to the
conduct of examination on 15.3.2011 at the College Centre reads as under :

“Situation at the gate.

On arrival at the gate at 10.03 A.M. when the sitting was
already in progress more than 50 outsiders were present at and
around the gate. This made the entry of the squad difficult to enter
into the campus. The outsiders were seen to carry books and note
books with them.

Situation in the Campus.

It was all chaos inside the campus. The members of the staff
of the College were seen running here and there collecting chits
strewned near the windows and the verandahs. Everybody was busy
in destroying them. The Superintendent was found to take lead of
such activities.

Situation inside the halls.

The inside situation was found to be far from calm and quiet.
The invigilators were found busy collecting incriminating materials
even after all out effort on the part of the invigilators made to ensure
them clean.

ATTITUDE OF THE EXAMINATION CONDUCT MACHINERY

The Superintendent was totally non co-operative rather
abeiting malpractice, even he refused to put his signature at Column
24 of the report form certifying our visit to the centre. Nor did he
accept the M.P. forms along with incriminating materials. He with all
arrogances declared not to care about the report of the squad. Other
invigilators, on being exposed were also desperate and indifferent.

It was worth mention here that quite a few invigilators were
appointed (?) from outside the college who did not satisfactorily
establish their identity. It is not understood what was the exigency of
using outsiders as the invigilators.
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OVERALL OBSERVATION

Examination in the sitting was not conducted as per provision
of CHSE. It is not possible to exclude any examinee not indulging in
malpractice. The staff and the students were not only non co-
operating but also misbehaving with us making the whole situation
very disturbing and chaotic deliberately. Examinees were instigated
by the invigilators not to permit search which resulted in inability to
search more students and we had to leave the centre apprehending
a mob attack inside the college campus itself.

In view of the above we strongly recommend for the
cancellation of the seating and to initiate exemplary disciplinary
action against the Superintendent and staff for creating such a
situation and none co-operative with the system at all.”

7. Considering the aforesaid report of the Flying Squad and keeping in
view the nature and gravity of the allegations and recommendations made
therein, the Examination Committee of CHSE decided to cancel the said
examination in the subject English in that Centre as a whole and to award ‘0’
mark to all the candidates.

8. In the case of Bihar School Examination Board -vrs- Subhas
Chandra Sinha and others, AIR 1970 SC 1269, the Supreme Court while
considering the action of the Bihar School of Examinations Board cancelling
all the examinations conducted at a particular examination centre of Annual
Secondary School Examination, 1969, on the ground that unfair means were
practiced on a large scale at that examination centre, proceeded to hold as
under :

“This is not a case of any particular individual who is being
charged with adoption of unfair means but of the conduct of all the
examinees or at least a vast majority of them at a particular centre. If
it is not a question of charging any one individually with unfair means
but to condemn the examination as ineffective for the purpose it was
held, all the candidates to represent their cases ? We think not. It
was not necessary for the Board to give an opportunity to the
candidates if the examinations as a whole were being cancelled. The
Board had not charged any one with unfair means so that he could
claim to defend himself. The examination was vitiated by adoption of
unfair means on a mass scale. In these circumstances it would be
wrong to insist that the Board must hold a detailed inquiry into the
matter and examine each individual case to satisfy itself which of the
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candidates had not adopted unfair means. The examination as a
whole had to go.”

The Hon’ble Court further observed as follows :

“xx xx xx The universities are responsible for their standards
and the conduct of examinations. The essence of the examinations
is that the worth of every person is appraised without any assistance
from an outside source. If at a centre the whole body of students
receive assistance and manage to secure success in the
neighbourhood of 100% when others at other centers are successful
only at an average of 50%, it is obvious that the university or the
Board must do something in the matter. It cannot hold a detailed
guasi-judicial inquiry with a right to its alumni to plead and lead
evidence etc. before the results are withheld or the examinations
cancelled. If there is sufficient material on which it can be
demonstrated that the university was right in its conclusion that the
examinations ought to be cancelled then academic standards require
that the university’s appreciation of the problem must be respected.
It would not do for the Court to say that you should have examined
all the candidates or even their representatives with a view to
ascertaining whether they had received assistance or not. To do this
would encourage indiscipline if not also perjury.”

In the case of Rajiv Ratna Shukla and another —Vrs— University of

Allahabad and others, AIR 1987 All. 208, a Division Bench of the Allahabad
High Court while considering the question regarding cancellation of
examination on the ground of mass copying, came to hold as under :

“Even otherwise the Statute and Ordinances provide for an authority
known as Examination Committee to look into and decide such
matter. As the examination committee after looking into the report
was satisfied that the examinations were not conducted fairly it
would be unfair for this Court to interfere in writ jurisdiction. It need
not be mentioned that a finding recorded by a Tribunal administrative
or quasi judicial body is a finding of that if it is based on
consideration of evidence howsoever meager and insufficient it may
be. The report of the flying squad coupled with the statement of
Centre Superintendent was available with the examination
committees. Even if another committee or this Court on the same
material could have come to a different conclusion it could not
furnish ground for interference. This court cannot substitute its
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opinion for the opinion of committee. It could quash the order only if
it finds that it was based on no materials or the committee ignored
some material which if considered could have resulted in a different
conclusion. Since the decision of the examination committee does
not suffer from any such error it is difficult to grant relief to
petitioners.”

10. In Chairman, J & K State Board of Education -Vrs- Feyaz
Ahmed Malik and others, AIR 2000 SC 1039, the Hon’ble Court observed
that while judging the authority or otherwise all steps taken by the authorities
of the Board to take action against the candidates taking resort to mass
malpractice, it should be borne in mind that the Board is entrusted with the
duty of maintaining high standards of education and proper conduct of
examination. It is an export body consisting of persons having wide
experience in the field of education and therefore the decision of such an
expert body should be given due weight by Courts. The Hon’ble Court
proceeded to observe :

“XX XX XX In matters concerning campus discipline of
educational institutions and conduct of examinations they duty is
primarily vested in the authorities in-charge of the institutions. In
such matters Court should not try to substitute its own views in place
of the concerned authorities nor thrust its views on them.”

11. The aforementioned decisions of this Court relied upon by the
learned counsel for the petitioner has no application to the facts of the
present case, where the report of the Flying Squad, as detailed above,
clearly goes to show that all the staffs, including the Centre Superintendent
were involved in aiding and assisting the students in resorting to malpractice
and the situation in the College campus was chaotic. In such a situation, as
the examination in the subject English at the College Centre was vitiated by
adoption of unfair means on a mass scale, it would be wrong to insist that
the CHSE should have held a detailed enquiry into the matter and examined
each individual case to satisfy itself as to which of the candidates had not
adopted unfair means. In such a situation, the examination as a whole has to

go.

12. This Court is not unconscious or oblivious of grave injustice which
might be done to some of the students, may be even majority, because of
refusal by this Court to interfere but we cannot ignore the deterioration in the
standard of discipline of academic institutions. How this should be regulated
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or controlled should best be left to the discretion of those who are entrusted
with this responsibility. If this Court starts substituting its own opinion in place
of opinion expressed by authorities it shall result in chaos. It is well known
that due to conduct of others even innocent persons suffer but the sufferings
of few has to be tolerated in the larger interest of the society. As is usual in
such matter it is only the few who are responsible but to protect the bona fide
or the genuine if a decision is given which erodes the discipline and vitiated
the atmosphere of the academic institutions then it is better to restrain and
refuse.

13. For the reasons as aforesaid no impropriety or illegality can be said
to have been committed by the CHSE in issuing the impugned Notification
dated 18.5.2011 so as to warrant any interference by this Court, in exercise
of its extraordinary writ jurisdiction under Article 226 of the constitution .

Writ Petition being devoid of merits, the same is accordingly
dismissed. No cost.

Writ petition dismissed.
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B.K.NAYAK, J.

W.P.(C) NO.21394 / 2011 & M.C. NO. 12218 OF 2011
(Decided on 26.09.2011)

KISHORE CHANDRA
PRADHAN & ANR. .. Petitioners.

.Vrs.
REGISTERING OFFICER & ANR. ... Opp.Parties.

ORISSA LAND REFORMS ACT, 1960 (ACT NO.16 OF 1960) — S.22-A.

Forcible possession in respect of the Case land has been noted
in the remarks column of the R.O.R. in favour of the father of petitioner
No.2 — It is no body’s case that he was either a tenant or a raiyat in
respect of the land in question — Held, Registering Officer has no
authority to insist upon for obtaining permission from the OLR
authorities for the purpose of acceptance of document for registration
presented by the petitioner No.1.

For Petitioner - M/s. B.H. Mohanty.
For Opp.Parties - Addl.Govt. Advocate

The learned counsel for the petitioner is permitted to correct the
Annexure number in the prayer portion of the writ petition is court.

The learned Addl. Government Advocate has filed counter affidavit on
behalf of O.P. No.1 serving a copy of the same on the learned counsel for
the petitioners. The counter affidavit be kept on record.

Heard learned counsel for the parties.

This writ petition has been filed for quashing the order dated
26.7.2011 passed by the Sub-Collector, Talcher in OLR Case No0.38 of 2011
under Section 22-A of the O.L.R. Act, 1960 (in short, “the Act” and for
directing O.P. No.1 for accepting the document in Annexure-2 for registration
without insisting upon permission from the authorities under the Act.

The case land in plot No0.210 under Khata No0.270 of Mouza
Deulabeda in the District of Angul stands recorded in the name of the father
of petitioner No.1. In the remarks column of the ROR there is note of forcible
possession in favour of father of petitioner No.2.
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It is alleged that petitioner No.1 presented the sale deed as per
Annexure-2 before O.P. No.1 for registration. But in view of the note of
forcible possession of the land in favour of father of petitioner No.2, who is a
Scheduled Caste person, O.P.No.1 insisted for obtaining permission of the
authorities under the Act. Petitioner No.2 filed a petition before the Sub-
Collector, Talcher U/s.22-A of the Act for surrender/abandonment of the land
in question. The Sub-Collector (O.P. No.2) has referred the matter to the
Tahasildar, Talcher to decide the same as per the Act and the instructions
and circulars issued by the Government there under.

At the time of argument it is submitted by the learned counsel for the
petitioners that petitioner No.2 has no objection for sale of the case land by
petitioner No.1 as because he is not a tenant or raiyat in respect of the land
in question and that under a misconception of law OLR Case No0.38 of 2011
was filed before the Sub-Collector. He submits that since Section 22-A has
no application in case of forcible possession of land, he does not want to
press the relief for quashing the order passed by the Sub-Collector and
instead press for the first relief, i.e., a direction to the Sub-Registrar-
Registering Officer, Talcher, who is refusing to accept the document for
registration without order of the O.L.R. authorities.

Sub-sections (1), (2) and (3) of Section 22-A of the Act which are
relevant for our purpose are quoted hereunder:

“22-A. Surrender or abandonment by raiyat or tenant — (1) No
surrender to the landlord or abandonment of any holding or any part
thereof by a raiyat or a tenant shall be valid unless such surrender or
abandonment has been previously approved by the Revenue Officer.
(2) Any raiyat or tenant desiring to surrender or abandon his holding
or any part thereof may furnish information thereof in writing to the
Revenue Officer.

(3) On receipt of information under Sub-section (2), the Revenue
Officer may, after making or causing to be made such inquiry and in
such manner, as may be prescribed, or order either approve or
disapprove the proposed surrender or abandonment.

Provided that no surrender or abandonment shall be disapproved
unless the raiyat or tenant, as the case may be, has been given a
reasonable opportunity of being heard in the matter.”
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It is evident that permission for surrender or abandonment of holding
from the O.L.R. Authority is necessary where the person concerned is either
a raiyat or tenant and therefore, without permission of the authority under the
Act no surrender or abandonment shall be valid.

In the present case, however, it is nobody’s case that the father of
petitioner no.2 whose forcible possession in respect of the case land has
been noted in the remarks column of the R.O.R. is either a tenant or a raiyat
in respect of the land in question. In such circumstances, the Registering
Officer has no authority to insist upon for obtaining any permission from the
O.L.R. authorities for the purpose of acceptance of document for registration.

In the circumstances, | allow the writ petition directing opp.party No.1
to accept the document presented by the petitioner no.1 for the purpose of
registration.

The writ petition and misc.case are accordingly disposed of.
This order be communicated to O.P. No.1 at the cost of the petitioner.
Issue UCC as per rules.

Writ petition disposed of.
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C.R. DASH, J.
W.P.(C) NO.7377 OF 2010 (Decided on 16.12.2011)

RATNAMANJARI SWAIN ... Petitioner.
.Vrs.

RITANJALI PATTANAIK & ANR. ... Opp.Parties.

ORISSA CONSOLIDATION OF HOLDINGS & PREVENTION OF
FRAGMENTATION OF LAND ACT, 1972 (ACT NO.21 OF 1972) — S.4 (4).

Consolidation operation still in force in the suit village — No
notification for closure of the consolidation operation U/s.41 (1) of the
Act — Learned Trial Court rightly held that in view of the amendment in
Consolidation Act even a piece of home stead land comes within the
purview of the consolidation operation — Held, plaintiff's suit is not
maintainable in the Civil Court being hit U/s.4 (4) of the Act.

(Para 13,14)
Case laws Referred to:-

1.AIR 1973 SC 2451 : (Gorakh Nath Dube-V- Hari Narain Singh & Ors.)

2.1994(1) OLR 313 : (Pranakrushna Sahu & Ors.-V- Raghunath Sahu &
Ors.)

3.57(1984) CLT 417 : (Sridhar Mohanty-V-Kamal Kumar Agarwalla)

4.1986(1) OLR 666 : (Bamadev Swain & Anr.-V-Sunakar Swain & Anr.)

For Petitioner - M/s. Ram Prasad Mohapatra,
Deepali Mohapatra & S.Patra.

For Opp.Parties - M/s. B.K.Dagara & P.K.Pattnaik
(for Opp.Party No.1)

1. This Writ Petition is directed against the order dated 31.03.2010
passed by learned Civil Judge (Sr. Division), Kendrapara in Civil Suit No. 75
of 2005 allowing an application filed by defendant no.1 under Section 4(4) of
the Orissa Consolidation of Holdings and Prevention of Fragmentation of
Land Act, 1972 (‘Consolidation Act’ for short).

2. Facts relevant for disposal of this writ petition are as follows :-

Ratnamanjari Swain, petitioner in this writ petition as the plaintiff filed
Civil Suit No.75 of 2005 in the Court of learned Civil Judge (Sr. Division),
Kendrapara against the present opposite party no.1l — Ritanjali Pattnaik
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(defendant no.1 in the Court below) impleading also other co-sharers namely
opposite party nos.2 to 5 and another co-sharer namely Banambar Swain
(not a party to this writ petition), praying inter alia for setting aside the Sale
Deed bearing N0.150, dated 02.02.2005 executed by Defendant Nos.2 and
3 (present opposite party no.2 Nishamani Swain and aforesaid Banambar
Swain) being illegal, void and not acted upon, for demolition of the
constructions raised on the northern side of the suit land and for the relief of
permanent injunction against defendant no.1.

3. Plaintiff's case, in short, is that the plaintiff and defendant nos.2 to 6
are successors-in-interest of Late Ram Swain and Laxmidhar Swain. The
suit land in the Sabik Khata was recorded jointly in the names of the co-
sharers. In the Major Settlement, Sabik Plot No. 1076 was recorded as Hal
Plot N0.1087/1667 under Hal Khata No. 390 in Mouza Talagaon jointly in the
names of the plaintiff and defendant nos.2 to 6. On initiation of the
Consolidation Proceeding, the suit plot has again been recorded jointly in the
names of the plaintiff and defendant nos.2 to 6. Plaintiff and defendant
nos.2 to 6 being in joint possession of the suit land, are enjoying the same
by exercising their joint right and title. Defendant nos.2 and 3, without any
consultation with and consent of the plaintiff and defendant nos.4 to 6,
executed Sale Deed No0.150, dated 02.02.2005 in favour of defendant no.1
(opp. party no.1 in this writ petition) in excess to their share, though they had
no locus-standi to execute the impugned sale deed. Defendant no.l
(present opp. Party no.1) being a stranger to the family, may encroach upon
privacy of the joint enjoyment of the suit land by the plaintiff and defendant
nos.4 to 6. Therefore the suit for the reliefs, as delineated supra.

4. Defendant no.1 filed written statement denying the plaint averments
and took the plea of previous partition among the parties though the record
is joint. In course of hearing of the suit, defendant no.1 filed a petition under
Section 4 (4) of the Consolidation Act. The plaintiff (present petitioner)
resisted the petition on the following grounds :—

() The suit land being homestead land, does not come under the purview
of Consolidation Act;

(i) The Consolidation Authorities having no jurisdiction to issue interim
relief like injunction against any person or to direct re-purchase of the
suit land by the plaintiff, the suit would not abate.

5. Defendant no.1 (present opp. Party no.1) on the other hand stressed
on the following points :-
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() The Consolidation Operation being still in force in the suit village and
there being no Notification for closure of the Consolidation Operation
under Section 41(1) of the Consolidation Act, the suit would abate;

(i) In view of the amendment of the Consolidation Act, homestead land
also having come under the purview of the Act, the objection by the
plaintiff is misconceived;

(iii) When the relief of injunction, as claimed by the plaintiff, is dependent
upon title and possession of the properties, the suit is to abate.

6. Learned Court below, on consideration of the points of law and facts
raised by learned counsels for the parties, passed order for abatement of the
suit.

7. Learned counsel for the petitioner strenuously submits that in the
present case the document in question, i.e., Sale Deed bearing No0.150,
dated 02.02.2005 being a voidable document, only the Civil Court has
jurisdiction to try the issue; and secondly, the Consolidation Authorities
having no jurisdiction to adjudicate upon the preferential rights of the plaintiff
to repurchase the suit property, the suit would not abate.

8. Learned counsel for opposite party no.1 on the other hand submits
that the specific plea of the plaintiff being to the effect that defendant nos.2
and 3 have sold the suit land vide the impugned Sale Deed in excess of their
rights and the Sale Deed in question being a void document, the suit would
abate in view of the fact that Consolidation Authorities have jurisdiction to
ignore the said document. It is contended further that the plaintiff having not
set up her preferential right to repurchase the suit land in the plaint and
having sought for setting aside the Sale Deed in question, relief of
permanent injunction as against defendant no.1 and mandatory injunction in
respect of the alleged illegal construction by defendant no.1 on the northern
side of the suit land and for delivery of vacant possession of the suit land on
the basis of preferential right of repurchase by the plaintiff, as claimed by
learned counsel for the petitioner, is a submission beyond record.

9. Coming to the law on the point, Hon’ble Supreme Court in Gorakh
Nath Dube vs. Hari Narain Singh and others, A.l.LR. 1973 S.C. 2451, has
held thus :—

“There is distinction between cases where a document is
wholly or partially invalid so that it can be disregarded by any court
or authority and one where it has to be actually set aside before it
can cease to have legal effect. An alienation made in excess of
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power to transfer would be to the extent of the excess of power,
invalid. An adjudication on the effect of such purported alienation
would be necessarily implied in the decision of a dispute involving
conflicting claims to rights or interests in land which are the subject
matter of consolidation proceedings. But where there is a document
the legal effect of which can only be taken away by setting it aside or
its cancellation, it can be said that the consolidation authorities have
no power to cancel the deed and therefore it must be held to be
binding on them so long as it is not cancelled by a Court having the
power to cancel it.

Thus, where the plaintiff's claim is that the sale of his half
share by his uncle is invalid, inoperative and void, such a claim can
be adjudicated upon by consolidation courts. In such case the suit
for cancellation of the sale-deed, which is pending on the date of
notification under S.4, would abate under Sec. 5(2). ...”

A Division Bench of this Court in Pranakrushna Sahu and others
vs. Raghunath Sahu and others, 1994 (1) OLR — 313, having taken note of
the case of Gorakh Nath Dube vs. Hari Narain Singh (supra) and other
decisions of this Court, has held that for abatement of the suit, substance of
the plaint has to be considered and to be read as a whole. If it is found that
the document in question is void and can be ignored, the obvious result is
abatement of the suit. But, in case of voidable documents, the competent
forum is the Civil Court and not the Consolidation Authorities. Proceeding
further, this Court has taken note of a situation where alienation is
challenged on several grounds and some of the grounds, if accepted, would
render the document voidable while other grounds would render the
selfsame document void. It has been held further on analysis of such a
situation that when it is difficult to say on mere perusal of the plaint that the
alienation is ab initio void, the suit filed in the Civil Court would not abate.
This Court in Sridhar Mohanty vs. Kamal Kumar Agarwalla, 57 (1984)
C.L.T. 417, has held that alienation by a person without any authority is void
and not voidable and, therefore, Consolidation Authorities would be deemed
to be invested with the jurisdiction by necessary implication of their statutory
powers to adjudicate upon the rights of the parties either ignoring the
document if it is void or relying upon the document if it is found to be valid.
On question of granting of injunction, this Court has proceeded further to
formulate the principle by holding that where the ground of injunction
depends upon the determination of title, a suit for mere injunction may not be
maintainable. It is not possible to lay down a formula or an exhaustive list of
nature of cases where the suit for injunction simplicitor is maintainable.
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Each case is to be decided in the fact of its own keeping in view the judicial
precedence and guidelines given in the cases dealing with the subject. It is
equally true that merely because the question of title or possession may be
required to be gone into incidentally would not make the suit for injunction
simplicitor incompetent. Therefore, in order to determine whether the suit for
injunction simplicitor is maintainable or not, the substance of the pleadings
has to be looked into and not merely the form of pleadings of the plaintiff
alone or the prayer made by him.

10. A single Bench of this Court in the case of Bamadev Swain and
another vs. Sunakar Swain and another, 1986 (1) OLR — 666, relying on
the case of Gorakh Nath Dube (supra), has held that an alienation by a
person without any authority is void and not voidable and therefore the
Consolidation Authorities would be deemed to be invested with the
jurisdiction to adjudicate.

In the Supreme Court’s case (Gorakh Nath Dube vs. Hari Narain
Singth, supra), the situation was that the plaintiff had challenged the sale of
his half share by his uncle as invalid and inoperative. It was observed that
such a claim could be adjudicated upon by the Consolidation Authorities
and, therefore, the suit of the plaintiff was to abate under the analogous
provision contained in the U.P. Consolidation of Holdings Act. Similarly, in
Orissa High Court’s case (Sridhar Mohanty vs. Kamal Kumar Agarwalla,
supra) it was reiterated that an alienation by a person without any authority is
void and not voidable and, therefore, the Consolidation Authorities would be
deemed to be invested with the jurisdiction to adjudicate. In the case of
Bamadev Swain and another vs. Sunakar Swain and another (supra),
the situation was that defendant no.1 in excess of his shares had transferred
the suit land in favour of defendant nos.2 and 3. This Court reiterated that
the documents being void, the Consolidation Authorities are invested with
the jurisdiction to adjudicate.

11. Applying the aforesaid principles to the facts of the present case, it is
submitted by learned counsel for opposite party no.l that the case of the
plaintiff being transfer of the suit land by defendant nos.2 and 3 in excess of
their share in favour of defendant no.1 (present opp. Party no.l), such a
transaction is squarely covered within the mischief of the observation made
by Hon’ble Supreme Court in Gorakh Nath Dube (supra), and this Court in
Sridhar Mohanty (supra), Bamadev Swain and another (supra) and
Pranakrushna Sahu (supra), and therefore the writ petition is to be
dismissed.
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12. Learned counsel for the petitioner (plaintiff in Court below) with her
anxiety to wriggle out of the situation, submits that the suit land being a piece
of homestead land, it does not come under the purview of Consolidation
Operation and the Consolidation Authorities having no jurisdiction to
adjudicate upon preferential rights of the plaintiff, the suit would not abate. It
is also submitted that the plaintiff having sought for the relief of permanent
injunction, the suit would not abate.

13. Submissions advanced by learned counsel for the petitioner is
entirely misconceived, in as much as learned Trial Court has rightly held that
in view of the amendment in Consolidation Act, even a piece of homestead
land comes within the purview of the Consolidation Operation. Further, the
guestion of preferential rights of repurchase by the plaintiff is a plea beyond
record and there is also no basis for such a plea, as on an entire reading of
the plaint, 1 do not find that even by implication the plaintiff has asserted
such a plea in the plaint. Needless to say here that the petitioner, in order to
substantiate her plea of preferential right of repurchase, has had to bring the
suit under Section 22 of the Hindu Succession Act and there being no basis
for such a contention, which is raised for the first time now, it merits no
consideration. In view of ruling of this Court in Sridhar Mohanty’'s case
(supra), jurisdiction of the Consolidation Authorities cannot be barred or the
Civil Court (in view of the impugned document being void) cannot be
invested with jurisdiction in as much as the relief of injunction is dependent
upon title of defendant nos. 2 and 3 to transfer the suit land in favour of
defendant no.1.

14. In the result, the writ petition must fail. The impugned order is
confirmed. Plaintiff’'s suit is held to be not maintainable in the Civil Court as
being hit by the provision of Section 4 (4) of the O.C.H. & P.F.L. Act. There
is no order as to cost.

Writ petition dismissed.
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B.K.MISRA, J.
CRLA NO.275 OF 2006 (Decided on 15.11.2011)

HARI HARIJAN Appellant.
Vrs.

STATE OF ORISSA ... Respondent.

A. EVIDENCE ACT, 1872 (ACT NO.1 OF 1872) — Ss. 27, 114-A.

Disclosure statement of the appellant about recovery of gold
ornaments — P.W.9 deposed that the I.O. produced the seized gold
ornaments before him on 4.3.2005 which he handed over to the Court
Sub-Inspector (CSI) around 11.30 AM to arrange for matching articles
and the CSI returned him at 4 PM and he conducted Tl Parade of the
ornaments after 4 PM — P.W.9 stated that the identifying witnesses
were in Court premises on 4.3.2005 around noon and the T.l. Parade of
seized ornaments conducted after 4 PM so possibility of the identifying
witnesses seeing the alleged stolen properties can not be ruled out —
Held, evidence of P.Ws.2,3 & 9 with regard to the identification of the
stolen properties can not be believed and recovery of gold ornaments
pursuant to the disclosure statement of the present appellant and the
presumption which has been drawn U/s.114-A can not stand to judicial
scrutiny. (Para 11)

B. EVIDENCE ACT, 1872 (ACT NO.1 OF 1872) — S.9.

T.l. Parade — F.I.LR. which was lodged immediately after the
occurrence discloses that the dacoits covered their faces with towel
and muffler — So the evidence of P.Ws. 2 & 3 that they could see the
dacoits becomes a myth — Evidence of P.W.9, the Magistrate shows
that he conducted T.I. Parade at Nawarangpur Sub-Jail on 3.3.2005
where P.Ws. 2 & 3 identified the present appellant and another but in
the other hand evidence of P.W.2 discloses that much prior to T.I.
Parade Trinath Amanatya and some other dacoits were shown to her in
the police lock up — Held, the T.I. Parade conducted by P.W.9 looses its
significance and evidentiary value — There is not direct evidence on
record to show the involvement of the present appellant in the dacoity
allegedly committed in the house of P.W.1 on the night of 7.2.2005 —
Held, the appellant can not be held guilty U/s.395 I.P.C.

(Para 10)
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Case laws Referred to:-

1.AIR 1995 SC 1598 : (Gulab Chand-V-State of M.P.)

2.AIR 1956 SC 54 . (Sanwat Khan-V- State of Rajasthan)

3.AIR1954SC 1 : (Tulsiram Kanu-V- State)

4.AIR 1983 SC 446 : (Earabhadrappa-V-State of Karnataka)

5.AIR 2001 SC 979 : (Sanjay@ Kaka & Ors.-V-The State
(NCT of Delhi).

6.AIR 1998 SC 1251 : (Ronny @ Ronald James Alwaris &
Ors.-V-State of Maharastra)

7.AIR 1978 SC 522 : (Baijur-V-State of Madhya Pradesh)

8.AIR 1997 SC 2622 : (Mukund @ Kundu Mishra & Anr.-V-
State of M.P.)

For Appellant - M/s. Anirudha Das & Associates.
For Respondent - Addl. Govt. Advocate
B.K. MISRA, J. The appellant having been convicted and sentenced

to undergo rigorous imprisonment R.l. for eight years and to pay fine of
Rs.5,000/- in default to undergo R.I. for a further period of one year for the
offence under Section 395 of the Indian Penal Code (for short the ‘[.P.C.") by
the learned Asst. Sessions Judge-cum-C.J.M., Nabarangpur in C.T. No. 45
of 2005, has preferred this appeal.

2. The case of the prosecution is that on 7.2.2005 around 8.00 P.M. the
informant Balaram Bisoi @ Buto (P.W.1) and his family members after
finishing their supper returned to bed. According to the F.I.LR. story the
informant (P.W.1) slept on the verandah of his house whereas his wife and
daughter slept inside the “CHOUPADI". It is alleged that around 12.00
midnight some unknown culprits entered into the house of P.W.1 by opening
the back doors of his house and when focused the torch light on the face of
informant (P.W.1) he woke up. It is further alleged that two persons on the
point of knife directed P.W.1 to keep silent and remained on guard whereas
three other persons entered inside the “CHOUPADI” and woke up Tulasa
Bisoi (P.W.2), who is the wife of P.W.1 and took away her nose flower and
they also by terrorizing Parvati (P.W.3), the eldest daughter of P.W.1 took
away her ear rings. Those three persons remained on guard of P.Ws. 2 and
3 and at that time five other persons opened the lock of another room and
from the “MANDIA DRUM” took away ‘Gini Mali’, ‘Labangakodhi’ ‘Khasu
Mali’ and also cash of Rs.5,000/- which had been kept in an earthern pot
inside the “ DHANA DOLI". It is alleged that P.Ws. 2 and 3 were kept
confined by the five culprits inside “GADIA GHARA”". After the miscreants left
the spot, P.W.1 reported the matter to his ‘Dada’ (Uncle) Madhab Bisoi,



398
INDIAN LAW REPORTS, CUTTACK SERIES [2012]

(P.W.4). The F.I.LR. reveals that the unknown culprits committed dacoity of
cash and gold ornaments worth around Rs.17,000/- and they had covered
their faces with towel and mufflers. The F.I.R. further disclosed that the
miscreants were aged in between 25 to 30 years and had put on pant, shirt
and shoe. Information about the occurrence was lodged in writing by P.W.1
before the O.I.C., Tentulikhunti Police Station vide Ext.1. Police on receipt of
the said information took up investigation of the case and on completion of
investigation placed charge sheet against 15 (fifteen) accused persons
including the present appellant under Section 395 of the I.P.C. to stand their
trial.

I may mention here that out of the fifteen charge-sheeted accused
persons since accused Bijay Behera, Kurupati Jani, Tunu Harijan, Jaganath
Bagh, Bhola Bagh, Ramesh Bagh, Damburu Bagh, Raten Bagh and
Gajendra Hial @ Majhi absconded their case was split up and the trial
proceeded against the present appellant Hari Harijan besides accused Lalit
Harijan @ Bandaka, Bipin Hial, Trinath Amanatya @ Bonda, Trinath Harijan,
Rama Harijan and Ramesh Bagh.

3. The learned Asst. Sessions Judge-cum-C.J.M., Nawarangpore since
did not find any legal evidence against accused Lalit Harijan @ Bandaka,
Bipin Hial, Trinath Amanatya @ Bonda, Trinath Harijan, Rama Harijan and
Ramesh Bagh under Section 395 I.P.C. acquitted them of the said charge
under Section 235 (1) of the Cr.P.C. Since the learned Asst. Sessions Judge
found sufficient evidence on record against the present appellant therefore
while convicting the present appellant under Section 395 of the I.P.C.
passed the impugned sentences which is under challenge in this appeal.

4. The plea of the appellant is that of a complete denial of the
occurrence and it is his further plea that he has been implicated in a false
case.

5. The prosecution in order to bring home the guilt of the accused
persons had examined 9 witnesses in all and of them P.W.1 is the informant,
P.Ws.2 & 3 are the occurrence witnesses, P.W.4 is a post occurrence
witness, who is the uncle (Dada) of P.W.1. P.W.5 is another witness for the
prosecution to speak about the recovery of ‘Sorisia Mali’, ‘Khasu Mali’ and
‘Naka Phula’ as per the disclosure statement of the present appellant, P.W.6
is a seizure witness, P.W.7 is the goldsmith who took weighment of the gold
ornaments. P.W.8 is the 1.0. P.W.9 was the Judicial Magistrate First Class,
Nawarangpore who conducted T.l. Parade in respect of the suspects as well
as the stolen gold ornaments.

The appellant declined to examine any witness in his defence.
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6. The learned court below formulated the point for consideration and
after examining the evidence on record passed the impugned sentences.

7. The learned counsel for the appellant in course of his argument while
taking me through the evidence on record and the materials produced before
the Court contended that when there was no evidence worth the name to
connect the appellant in commission of dacoity along with others in the
house of P.W.1 on the night of 7.2.2005, the Court should not have placed
reliance on the recovery of the gold ornaments as the foundation for
establishing the culpability of the appellant in commission of the alleged
dacoity.

8. The learned counsel for the State on the other hand contended that
the learned trial court on proper appreciation of the evidence on record and
by applying the position of law had rightly convicted the appellant under
Section 395 of the |.P.C. and therefore the order of conviction and sentences
should not be disturbed.

9. Before going to the detail analysis of the evidence on record, | may
mention here that the prosecution had tried to establish its case through the
evidence of P.Ws.2 & 3, who were inmates of the house where the alleged
dacoity took place on the night of 7.2.2005 and also through the evidence of
P.W.9, the then learned Judicial Magistrate First Class, Nawarangpore in
whose presence P.W. 3 identified the present appellant as one of the dacoit,
who had participated in the alleged crime. Besides that the prosecution also
heavily relied upon the identification of the stolen gold ornaments in the T.I.
Parade before P.W.9. which were seized as per the disclosure statement of
the present appellant.

10. I have considered the rival submissions made by the learned counsel
for the parties and perused the record in C.T. Case No. 45 of 2005. In the
instant case the prosecution primarily relied upon the evidence of P.Ws.2
and 3, the family members of the informant P.W.1 namely, his wife and
daughter with regard to the identification of the present appellant by P.W.3 in
the T.1. parade which was held in presence of the learned Judicial Magistrate
First Class, Nawarangpore, P.W.9 inside Nawarangpore jail and also the
identification of accused Trinath Amanatya @ Bonda by P.W.2 in the said
T.l. parade. | may mention here that the said accused Trinath Amanatya @
Bonda has been acquitted along with other accused persons namely, Trinath
Harijan, Ramesh Bag, Lalita Harijan @ Bandaka, Bipin Hial and Rama
Harijan by the learned Asst. Sessions Judge, Nawarangpore in C.T. Case
No. 45 of 2005 as the prosecution failed to establish its case against them
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under Section 395 of the I.P.C. The learned Asst. Sessions Judge with
regard to the identification of the present appellant by P.W.3 disbelieved the
said fact for the reasons assigned in the body of the judgment in para-6 and |
find such conclusion of the learned Court is based on proper appreciation of
evidence and reasoning assigned thereof. According to the F.I.R. story
which was lodged immediately after the occurrence by P.W.1 the criminals
who entered inside the house of P.W.1 on the night of 7.2.2005 to commit
dacoity had covered their faces with towel and muffler. So if we believe this
fact which has been mentioned in the F.I.R. by P.W.1 who is the husband of
P.W.2 and father of P.W.3, it appears as a myth as to how P.Ws. 2 and 3
could see the dacoits who committed dacoity on the night of 7.2.2005 in
respect of the gold ornaments as well as cash from their house. It is also
seen from the evidence of P.W.3 in her cross-examination in para-7 that all
the dacoits had covered their faces with towel and they had also covered
their heads. In view of such evidence of P.W.3 one of the identifying withess
in her cross-examination her evidence in examination of chief that she
identified the present appellant in the T.l. parade cannot at all be believed for
a moment. Therefore, the evidence of P.W.9 the learned Magistrate that in
the T.I. parade in respect of suspects which was held on 3.3.2005 at
Nawarangpore Sub-jail where P.Ws. 2 and 3 identified the present appellant
and accused Trinath Amanatya @ Bonda and the T.l. parade report Ext. 11
cannot be of any assistance to the prosecution. It is also the evidence of
P.W.2 that much prior to the holding of the T.l. parade she was called to
Tentulikhunti Police Station where she was asked to identify accused Trinath
Amanatya in the police lockup. Thus, if we believe this evidence of P.W.2
that Trinath Amanatya and some other dacoits who were in the Police lockup
were shown to her, the T.l. parade which was held for identification of the
suspects looses its significance and evidentiary value. This aspect has been
vividly dealt with by the learned Asst. Sessions Judge in the judgment. Thus,
there is no direct evidence on record to show the involvement of the present
appellant in the dacoity which was allegedly committed in the house of
P.W.1 on the night of 7.2.2005.

11. The prosecution heavily relied upon the disclosure statement of the
present appellant and recovery of ‘KHASU MALYI’, ‘SORISIA MALI’, ‘CHUDIA
NAKA PHULA’, another gold ‘NAKA PHULA’, one gold ‘DAMBURU
KANTHYI’, a pair of earrings (KANA PHULA), another pair of gold ear rings
(KANA PHULA), three silver coins and cash of Rs.972/- from under the
mattress of the mother of present appellant at his instance. Besides that the
prosecution also relied upon the identification of the stolen gold ornaments in
a T.l. parade held in presence of the learned Judicial Magistrate First Class,
Nawarangpore P.W.9 on 4.3.2005 where the identifying witnesses P.Ws.2
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and 3 correctly identified the ornaments which the dacoits looted from their
house on the night of 7.2.2005. The learned Asst. Sessions Judge believed
the evidence of P.Ws. 2, 3, 9 and also the 1.0. P.W.8 who effected such
seizure of the gold ornaments as per the disclosure statement of the present
appellant and came to the conclusion that when the suspected gold
ornaments were seized from under the mattress of the mother of the
appellant from his house as per his disclosure statement and when the
appellant failed to account for such possession of the stolen articles, by
applying the provisions of Section 114(a) of the Evidence Act, came to the
conclusion that it was the appellant who was one of the dacoits who
committed dacoity in the house of the informant on the night of the
occurrence i.e. 7.2.2005. | have very carefully gone through the evidence of
P.W.1 the informant, P.Ws. 2 and 3, P.W.8 the I1.O. and P.W.9 the learned
Judicial Magistrate in whose presence T.l. parade in respect of the
suspected stolen gold ornaments was held. One peculiar fact which has
come to the light that though P.W.1 the informant in whose house dacoity
was committed in respect of the gold ornaments and cash and even though
P.W.1 speaks of the recovery of the said stolen gold ornaments and cash
which were given in zima vide Ext.2, Zimanama but he was not an identifying
witness to the T.I. parade. P.W.8 the 1.O. of this case deposed that while in
custody, accused Hari Harijan made the disclosure statement which he
recorded under Section 27 of the Evidence Act and he has proved such
statement of the present appellant as Ext.8. The evidence of P.W.8 also
shows that at the instance of the present appellant he searched his house in
presence of the witnesses and recovered one gold ‘Khasu Mali’, one gold
‘Sorisia Mali’, two numbers of nose flowers, one gold ‘NAKA PHULA', one
‘KANTHI MALI’, four gold ‘KANA PHULA', three silver coins and cash of
Rs.972/- consisting of different denominations from under the mattress of the
bed of his mother and prepared the seizure list i.e. Ext.3/2. Very surprisingly
enough though P.W.1 is the informant of this case and dacoity was
committed in his house on the night of 7.2.2005 in respect of the gold
ornaments of his wife and daughter and also cash but he does not say
anything about the T.l. parade which was held and he was not even an
identifying witness. P.W.2 the identifying witness deposed that during
investigation she had identified ‘KHASU MALI’, one ‘SORISIA MALI’, ‘KANA
PHULA’ and ‘NAKA PHULA’ which were recovered by Police in the T.I.
parade before the Magistrate. P.W.3 deposed that during investigation police
recovered the stolen gold ornaments and she and her mother identified the
stolen gold ornaments before the Magistrate. Very surprisingly enough the
stolen gold ornaments which were given in zima of P.W.1 were never
produced before the Court nor they were marked as materials objects nor
were shown to the witnesses P.Ws. 1, 2 and 3 during their evidence. In this
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respect the evidence of P.W.9, the learned Judicial Magistrate First Class
cannot be over looked. P.W.9 deposed that the identifying witnesses
namely, Parbati Bisoi and Tulsa Bisoi identified all the properties which were
there on his table as stolen properties. | am to mention here that P.W.9
deposed that in respect of the seized gold ornaments he conducted the T.I.
parade in his Chambers on 4.3.2005 and those were produced by the I.0O.
which he handed over to the Court Sub-Inspector around 11.30 A.M. to
arrange for matching articles and the C.S.I. returned back to him at 4 P.M.
with the stolen articles and other matching articles and he conducted the T.I.
parade after 4 P.M. It is also seen from the evidence of P.W.9, the
Magistrate that the identifying withesses appeared before him around noon.
So if the identifying witnesses were in Court premises on 4.3.2005 around
noon time and the T.l. parade was held after 4 P.M. that day the possibility of
the identifying witnesses seeing the alleged stolen properties which were
handed over by P.W.9 to the Court Sub-Inspector for arranging matching
items of such gold ornaments cannot be ruled out as the 1.O. was also
present that day in the Court premises. The evidence of P.W.9 also shows
that the C.S.l. produced eight numbers of similar ornaments for each
individual items of the properties which were mixed up with the suspected
stolen property and were placed in six rows i.e. one row for each individual
item and the identifying witnesses were called one after the other to identify
the stolen properties and the identifying witnesses P.Ws. 2 and 3 identified
all the aforementioned properties to be stolen properties. In spite of such
evidence of P.W.9 very unfortunately the learned Asst. Sessions Judge
believed the identification of the stolen properties as a part of the booty in
commission of the dacoity in the house of P.W.1 on the night of 7.2.2005
and relied upon the evidence of P.Ws.2, 3 and 9 on the identification of the
suspected gold ornaments. Thus, the evidence of P.Ws. 2, 3 and 9 with
regard to the identification of the stolen properties cannot be believed and
therefore, the recovery of the gold ornaments as alleged by the prosecution
pursuant to the disclosure statement of the present appellant and the
presumption which has been drawn under Section 114(a) of the Evidence
Act cannot stand to judicial scrutiny.

12. Apart from the above in the instant case the present appellant was
arrested on 20.2.2005 and his statement under Section 27 of the Evidence
Act was recorded by the 1.0. that day and gold ornaments, silver coins and
some cash were allegedly recovered from the house of the appellant that
night. The disclosure statement which has been marked as Ext.5 shows that
besides the present appellant his brother Tulu Harijan was also with him and
they had taken the gold ornaments and cash of Rs.1,000/- which fell to their
share which they had concealed under the bed of his mother. Thus, the sole
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guestion remains to be decided whether adverse inference to be drawn
against the present appellant merely on the basis of recoveries made on his
disclosure statement. When the alleged offence was committed on the night
of 7.2.2005 and recoveries were made on the disclosure statement of the
appellant on 20.2.2005, there is no close proximity of time from the date of
the incident. More so recovery is in respect of gold ornaments and cash
which can be passed from one person to another without any difficulty.
Therefore, under such given facts situation the inescapable conclusion that
can be arrived that no presumption can be drawn against the present
appellant under Section 114 illustration (a) of the Evidence Act. No adverse
inference can be drawn on the basis of recoveries made on the disclosure
statement of the present appellant to connect him with the commission of
crime. In that context reliance can be placed on a decision of the Apex Court
i.e. Criminal Appeal No. 937 of 2005 in the case of State of Rajasthan V.
Talevar & Another which was decided on 17.6.2011 and in that context also
reliance can also be placed in the case of Gulab Chand V. State of M.P.,
A.lLR. 1995 S.C. 1598, Sanwat Khan V. State of Rajasthan, A.l.R. 1956
S.C. 54, Tulsiram Kanu V. State, A.lLR. 1954 S.C. 1, Earabhadrappa V.
State of Karnataka, A.l.R. 1983 S.C. 446, Sanjay @ Kaka and others V.
the State (NCT of Delhi), A.lLR. 2001 S.C. 979, Ronny Alias Ronald
James Alwaris & Others V. State of Maharashtra, A.l.R. 1998 S.C. 1251,
Baijur V. State of Madhya Pradesh, A.lLR. 1978 S.C. 522 and Mukund @
Kundu Mishra & another V. State of Madhya Pradesh, A.l.R. 1997 S.C.
2622.

13. A conspectus reading of the aforementioned decisions of the Apex
Court, the law on the issue can be summarized to the effect that where only
evidence against the accused is recovery of stolen properties, although the
circumstances may indicate theft and murder might have been committed at
the same time, it is not safe to draw an inference that the person in
possession of the stolen property had committed the crime. It also depends
on the nature of the property so recovered, whether it was likely to pass
readily from hand to hand. Suspicion should not take the place of proof.

14. Thus, from the aforesaid discussion of the evidence on record and
the legal point involved, the impugned order of conviction and sentences
imposed on the present appellant cannot be allowed to stand and
accordingly, the same are set aside. The appellant held not guilty for the
offence under Section 395 of the I.P.C. and he be set at liberty forthwith.

Accordingly, the appeal stands allowed and the impugned order of
conviction and sentences are set aside.
Appeal allowed.



