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 “We fully realize and are alive to the 
sense that justice is one of the bulwarks that 
sustain the edifice of independence of any 
people anywhere on the face of this earth. We 
fully realize, too, that it is up to this institution 
to uphold the rights, privileges and liberties of 
the people, who are entitled to possess them 
unaffected and unmolested by any power 
on earth except through due process of law.  
We must all be alert and conscious, at all times, 
in all our actions and even in our hope, and 
expectations of one fundamental fact, namely 
that this institution has an aspect of universal 
absolutism; it is equal to all and partial to none.”

 In its long journey of 75 years, the Bar 
and Bench of Orissa have built an edifice on 
the foundation of the institution that was laid 
in 1916. In a metaphorical sense the ground 
floor was completed in 1948. Today, we have 
in the High Court complex, the heritage building 
standing proudly in front of a seven-storied 
annexe building. The High Court is not just 
about its structures but what happens within 
their walls. 

 Institutional memory is important, since 
the past in many ways shapes the present 
and leaves markers for the future. In its 75th 

year, the High Court of Orissa on 8th April, 2023 
honoured its former Chief Justices and Judges 
who nurtured the institution and helped it grow.  
The institution acknowledged their contribution 
to the development of the law and legal traditions 
reinforcing the rule of law that forms the bedrock 
of a democratic polity. It also acknowledged  
the support and contribution of the families  
and spouses of the judges.

 If today the High Court can claim that 

it has strived to deliver on the constitutional 
promise of equal and fair justice to all then 
the credit for it must go not only to the Judges 
who have dispensed justice sitting in its portals 
but to a rich galaxy of the finest legal minds. 
Several brilliant Advocates General (AGs), 
senior lawyers and advocates have brought 
cases and causes before the High Court and 
through their competent presentation helped 
the Judges to deliver landmark judgments that 
have developed the law in its myriad branches. 
These include Swami Bichitra Nanda Das, 
Banchanidhi Mohapatra, Dinabandhu Sahoo, 
Ashok Das, Gangadhar Rath, Birendra Mohan 
Patnaik, Gobind Das, Jagannath Patnaik, Bijoy 
Krishna Mahanty, Surya Prasad Mishra and the 
present incumbent, Ashok Parija.  Their work 
stands on the strong foundation laid by several 
legal luminaries beginning with Utkal Gourav 
Madhusudan Das, Utkalamani Gopabandhu 
Das, Sadasiva Mishra, Rabindra Nath Sinha, 
Bibhudendra Misra, Viswanath Pasayat, 
Barrister Ranjit Mahanty, Bijoy Pal, Prabir Palit, 
Ramakanta Mohapatra, Bipin Bihari Rath, Bijan 
Behari Ray, A.S. Naidu, who later adorned the 
Bench and several others. On April 28th 2023, 
which was celebrated as Lawyers’ Day, the High 
Court honoured the former and the present AGs 
as well as lawyers who completed 50 years in 
the legal profession. 

 On 1st April 2023, as part of its 75th year 
celebrations, the High Court honoured the Legal 
Assistants who had completed 30 years in their 
avocation. 

 Again, as part of its 75th Year celebration, 
State Level Law Quizzes were organized by 
the High Court separately for the law students 
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of Odisha and the Judicial Officers of Odisha. 
We had two national conferences organized. 
One, on Digitisation and Paperless Courts  
in May 2023 and the other on Judicial History 
and Archiving in July, 2023.

 The High Court of Orissa, when it began 
in July 1948 had four judges and around 2000 
cases. In 1978, its sanctioned strength of judges 
rose to 8 and the number of pending cases rose 
to 7057 cases. The sanctioned strength rose 
to 12 in 1989, 16 in 1992, 22 in 2004 and 27 
in 2010. In 2021 the sanctioned strength of the 
High Court rose to 33, owing to an increased 
workload as a result of transfer of nearly 40,000 
pending cases from the Odisha Administrative 
Tribunal (OAT) which was abolished. I am 
happy to state that in less than two years the 
pendency of such transferred OAT cases has 
come down to around 4,500. The pendency 
in the High Court which stood at 2 lakhs at 
the beginning of 2022 has come down to 
around 1,46,000 cases. In 2022 this Court had  
a working strength of 24 judges, the highest ever 
in its history. With the retirement and transfer 
of some of our colleagues the working strength 
today stands at 21 judges. 

 The working strength in the district 
judiciary today stands at 808 judges. As regards 
pendency in the District Judiciary it has risen 
from 30,000 cases in 1948 to 87,000 in 1978. 
Today the pendency in the 30 District Courts 
stands at 18,56,253 lakhs. Although work did 
slow down a bit during the Covid-19 pandemic 
years of 2020 and 2021, the High Court and the 
District Courts continued functioning in hybrid 
mode; the institution and disposal of cases 
continued to grow. 

 We often talk of arrears and pendency of 
cases and fail to acknowledge the actual work 
done by our courts. While in 2021 the High 
Court disposed of 1,05,334 cases this figure 
rose to 1,36,599 in 2022. Correspondingly while 
the district courts disposed of 2,38,588 cases in 
2021 the figure for 2022 was 5,15,392 cases, a 
116% improvement. Even in terms of judgments 
the High Court delivered 2,118 judgments in 
2022 as compared to 938 in 2021. The district 
courts delivered 72,806 judgments in 2021 and 
1,61,263 in 2022. The working Staff strength in 
the High Court rose from 788 in 2021 to 930 in 
2022. Pendency of 25 years old cases has been 
reduced from 12,317 as on 1st January 2021 to 
9,701 as on 1st January 2022, which was further 
reduced to 4,669 as on 1st January 2023. Due 
to consistent monitoring, the present position of 
such cases is 3,747 as on 30th June 2023. 

 The improved performance of the High 
Court and the district judiciary is owed to 
several factors. Better infrastructure: over 
121 new courts and 23 new court buildings - 
6 district courts and 17 taluka courts - have 
been established in the last two years. Each 
of the branches both judicial and non-judicial 
in the High Court have been refurbished with 
an entirely new ambience and décor that 
would match any corporate office. In the High 
Court today on the administrative side, the 
non-judicial branches and the CJ’s secretariat 
are all paperless with the adoption of the 
Odisha Judicial Workflow Automation System 
(OJWAS). Other measures include the increase 
in the working strength of judges and staff, case 
distribution rationalisation, opening of VWDCs 
in every one of the 30 districts, virtual courts 
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of the High Court in 20 districts, introduction 
of paperless courts, e-filing and provision of 
e-Libraries for District Court lawyers. 

 All this has been possible because of the 
active cooperation of all my colleagues in the 
High Court, the Judicial Officers in the Districts, 
the High Court Registry, the staff and of course, 
the lawyers and their legal assistants both 
in the High Court and in the District Courts.  
The judicial officers who are master trainers have 
already conducted several hands-on training 
sessions in e-filing for members of the district 
and High Court bar and their legal assistants. 
The High Court has introduced a scheme that 
recognises and rewards meritorious lawyers of 
the district courts in the age group of 30 to 40 
years and another scheme that acknowledges 
the work of the better performing district courts.

 The allied organs of the High Court - the 
Odisha State Legal Services Authority, the 
Orissa High Court Legal Services Committee, 
the Odisha Judicial Academy, the Arbitration 
and Mediation Centres of the High Court, the 
Permanent LokAdalats at the District Courts 
and the High Court - have performed better 
with every passing year and have contributed 
significantly to improving access to justice and 
providing alternate means of dispute resolution 
to the people of Odisha. 

 Then we have the state-of-the-art Record 
Room Digitisation Centre (RRDC) which stores 
approximately 11 lakh files of disposed of cases 
of the High Court and where nearly 300 persons 
are involved in scanning, verifying and archiving 
case records. We have the four District Court 
Digitisation Centres in Cuttack, Berhampur, 
Balasore and Sambalpur apart from 10 DCDC 

Hubs to undertake the work of digitisation of 
the disposed of records of the courts in all the 
remaining districts of Odisha. While looking at 
the future, this institution believes in being rooted 
firmly in its past by nurturing the rich traditions 
which have formed its strong foundation.  
The setting up of the Centre for Judicial Archives 
and the revamping of the Museum of Justice 
are testimony to this. In terms of improved 
accessibility and transparency, the High Court 
has facilitated visits by school children to its 
premises at least twice in a month and the 
proceedings of two of its courts including that of 
the Chief Justice, are being live-streamed. 

 Through all these measures, the judiciary 
in Odisha is witnessing a transformation 
in a positive way and creating a working 
atmosphere that incentivizes higher productivity 
of the judges and staff both in the High Court 
and District Courts. The complete cooperation 
and assistance both in terms of the provision 
of infrastructure and finance by the State 
Government has contributed to this in no small 
measure. Odisha is perhaps the only state 
to have an exclusive Judicial Infrastructure 
Management Agency. 

 It is no doubt a work in progress and much 
remains to be done. For instance, while in the 
district judiciary the presence of women is to 
the extent of almost 40%, there is scope for 
improvement of their numbers in the Bar and 
in the Bench in the High Court. Likewise, as 
regards the presence of persons belonging to the 
SCs, STs, OBCs and persons with disabilities. 
The Institution is moving ahead strengthened 
by the confidence that the coming generation of 
Judges and lawyers are committed to carrying 
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forward the Constitutional vision of delivering 
fair and equal justice to the people of Odisha. 
I believe with infusion of younger lawyers who 
are sincere, hard-working and dedicated and 
who are likely to be the torchbearers of their 
generation, the future of the Bar is in safe hands. 

 In 2016, the High Court celebrated  
the Centennial of the sitting of the Circuit 
Bench of the Patna High Court in Odisha.  
The Chief Justice of India Justice T S Thakur 
while speaking on the occasion noted: 

 “We have done well that is evident from the 
fact that Judiciary today is one of those most 
respected Institutions which has suffered the 
least erosion or aberration. Institutions have 
eroded, confidence of the people in Institutions 
has gone down. But when it comes to Judiciary, 
the confidence of the people has over the years 
multiplied, increased and strengthened and that 
is what makes our challenge greater, because 
to live up to the confidence of the people by 
continued hard work and by rectitude is not 
an easy task. You are permanently, you are 
almost every moment in the Court, outside the 
Court working under public gaze, people watch 
you, people assess you, people judge you and 
they are not hesitant in passing judgments 

also. Some of them unpleasant, some of them 
pleasant, but the fact remains that Judiciary 
has maintained its credibility no matter the 
challenges of credibility keep multiplying.  
It is also time for us to introspect, because there 
are no successes and rewards only, there are 
failures and shortcomings also. An occasion  
like this must put us to thought, whether we have 
failed in some respects and if so where have  
we failed and what we need to do to correct 
those failures.”

 Those words are even more relevant 
today. The expectations of the people of Odisha 
from its judges is growing and we must not be 
found wanting in our efforts to help them realise 
their aspirations and hopes for equal and fair 
justice. The High Court has to be ever ready 
to introspect, to learn from its failures, to be 
responsive to the changing needs of the times 
and to continue to be relevant to the people 
whose needs for justice it is supposed to serve.

 There is much work to be done. We must 
resolve once again to work even harder in 
contributing to the mission of the High Court of 
Orissa being an institution that is increasingly 
accessible, inclusive, transparent and 
accountable to the people of Odisha. 

Cuttack 
17th July, 2023                                                                

Dr. S Muralidhar 
Chief Justice
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Filigree work in the Chief Justice’s Chamber
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 I am extremely happy to know that several functions are being organized to 
mark the completion of the 75th year of the establishment of the High Court of Orissa 
and that in this context a resplendent Souvenir is also being published. 

 Judiciary is considered a prominent pillar in our system of democratic 
governance. A fundamental principle of our Constitution is to ensure justice for the 
citizens of the country. In this direction, the High Court of Orissa has been effectively 
discharging its Constitutional responsibilities. The marginalized, oppressed and 
neglected persons have been successful in achieving their due rights because of 
dispensation of justice by this Court. Moreover, the legal knowledge, proficiency and 
commitment of several Judges and advocates has earned numerous accolades for 
the State and created unstinted faith among the countrymen.

 Being a daughter of Odisha, I am personally proud of this glorious institution. I 
firmly hope and believe that this temple of Justice shall continue to maintain its lofty 
standards and dignity.

 I extend my good wishes to everyone associated with the High Court of Orissa 
and hope for the all-round success of the various events being organized as also the 
Souvenir published on this occasion. 

MESSAGE

English translation of the message  
of the Hon’ble President of India

New Delhi 
26th June, 2023 Droupadi Murmu
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 On another occasion, a bunch of writ 
petitions were filed and they were taken up by 
the Division Bench presided by Hon’ble Chief 
Justice Hansaria because he was not agreeing 
with the view of the learned single Judge of 
the Orissa High Court in a different context 
that rejection of nomination paper could be 
assailed under Article 226 of the Constitution of 
India. When the matter was listed, number of 
counsel were involved in many a matter. I had 
few matters. On that day, Mr. Palit who was a 
gentleman of class asked me whether I was 
ready or not. I said I was ready. Then he asked 
me, you assist the Court. When the matter 
was called at 8:15 in the morning, I stood up. 
The Hon’ble Chief Justice looked at Mr. Palit 
and he said Mr. Misra will argue. Every half 
an hour, the Hon’ble Chief Justice was asking, 
how do you meet the ratio laid down. I really 
could not proceed the way I had prepared. 
After the tea break, the court said “You argue 
in your own manner, we will not disturb your 
thoughts.” I argued till 11.30. Thereafter the 
State argued. I think the learned counsel for 
State concluded in half an hour. When the 
Chief Justice was proceeding to deliver the 
Judgment, and wherever he referred, he was 
smiling. Eventually however, the learned Chief 
Justice observed, if in a democratic setup, all 
nominations are rejected, that may be required 
to be dealt in a different way. Such an issue 
came up before us in 2018. Rejection of certain 
nomination papers in the State of West Bengal, 
the Calcutta High Court had permitted, certain 
members to file, nomination papers through 
email. We dislodged their judgment relying on 

Nanumal and I discussed with my colleagues 
about my experience before this court. My 
purpose of saying is that your arguments in 
life, ultimately will help to garner courage in 
deciding, following and nourishing the cause of 
justice. I was dealing with a case under NDPS 
Act in a criminal appeal where the father lodged 
the FIR. As there were enough materials, I was 
compelled in law to convict the accused, the 
son of the informant. Though I was personally 
sad, but I knew the father was fighting for the 
collective cause as the son had become a 
nuisance to the society. 

 As far as the present is concerned, my 
suggestion to the Bench and Bar is they should 
work in harmony and endeavor to nourish and 
nurture the cause of justice and see that the 
poorest of the poor and the lowest person in the 
social strata gets access to justice and there can 
be no obstruction in that regard. I am sure all of 
us as the members of the Bar and all students 
of law, remember it. We should never forget that 
the Bar is the mother of Judges, all of us come 
from the Bar. With experience the Bar teaches 
us to excel and I am sure the Hon’ble Judges 
of the High Court of Orissa and the members of 
the Bar shall live up to the traditions and shall 
march with glory towards a great future. In this 
context I am reminded a line of Edward Jr., 
Future is a corridor to which we look into with 
the light coming from behind, that is the past. 
Never neglect the past. Live with traditions. 
But grow with the future, with that kind of laser 
beam. Telescope the ideas and excel and sing 
for the cause of justice. That is life. That is law. 
That is Justice. 
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considered it my duty that I should work with a 
clear heart and the almighty Lord Ganapati is 
there always to guide you. If the Judicial Officer 
always thinks that if I am working honestly with 
a clear heart, with a clear mind and unbiased by 
any consideration, then, whatever be the result, 
the result will be tested, of course it will be 
tested because there are appellate forums, but 
the judicial officer will have the satisfaction that I 
have done my duty. That what is very important 
for a judicial officer. He should not for a moment 
bother to make it fullproof. Nothing in this world 
is perfect. How can a Judicial Officer’s judgment 
be perfect? Can we say that the Supreme Court 
judgments in all cases are perfect? If that would 
have been there, then subsequent judgments 
wouldn’t have overruled the judgments. Two 
Judge benches have been overruled by three 
Judge benches, three Judge benches have 
been overruled by five Judge benches and so 
on and so forth.

 So ultimately it is a changing process. 
Law is a moving spirit. It moves. So therefore 
the courts have a duty to see that they ultimately 
become an instrument for delivery of justice. 
That way the lawyers have also a big role to 
play because they assist the courts in arriving 

at particular decisions. I remember there was 
a particular matter, when it was told to us that 
the High Court has referred to a judgment which 
has been ultimately overruled by the Supreme 
Court, you see then I told in court, and in the 
judgment I wrote, it would have been the duty 
of the lawyers of both sides to say fairly that this 
judgment of the Supreme Court on which they 
are relying has been overruled by the Supreme 
Court. So, we had the unpleasant task of saying 
that look here, the judge has failed or the 
judges have failed and the lawyers have failed. 
So therefore, now it does not matter whether 
you succeed in a case or not, but see that the 
sanctity of law is maintained so that the purity 
of law is maintained and the justice delivery 
system does not suffer from any aberration. I 
am happy that I have been a part of this great 
institution, the Orissa High Court for more than 
55 years, and it is not a small thing. I had the 
occasion to be a part of the 25-year celebration, 
the 50-year celebration and now we are going 
to have the 75 years. It is a big moment for me. 
It is a big moment for all of us who have been 
associated with this great institution for the 
State, the Orissa High Court
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 My experience with the Bar was quite 
happy. I found that there were quite a number of 
very learned Advocates, who had mastery over 
the subject and who spared no time in preparing 
their cases and in presenting them. I was able 
to encourage the younger members of the Bar, 
at least I believe so. I think that the younger 
members of the Bar were happy in general at 
the way they were being dealt with.

 Before I could probably complete the 
process, I got transferred as Chief Justice of 
the Jharkhand High Court and had to leave. 
Whatever I was attempting to do, to some 
extent, it remained unfinished. There were 
some environmental matters in which probably 
I took an uncompromising view in ensuring that 
any violation of Environmental Protection Laws 
was dealt with.

 The Judicial Academy required a proper 
premise. We were able to get a suitable land 
allotted for that purpose and also able to get 
renovated a building, which probably was a 
heritage building. Of course now I find that a 
well-equipped Judicial Academy has come up 
in the land that was allotted for that purpose 
by the Government. The requirement of a 
well-equipped Judicial Academy has to be 
recognized and I am very glad to find now that 

Judicial Academy functioning has become 
almost perfect. But there is nothing perfect in 
law because it always calls for improvement 
and learning and therefore, I am sure that the 
Judicial Academies functioning, will continue 
as it is now in an excellent manner and it will 
continue to be so in future also. New building 
has come up for the High Court, as I find from 
the reports but I have not seen it. The old 
building, a heritage building, I find it as one 
of the most attractive structures in our judicial 
system. I am glad to see that the said building is 
being preserved and not razed to the ground.

 The geography of the State is such 
that there are some regions where it is very 
difficult to function for the British officers either 
because of the climatic conditions or because 
of environmental issues. We must be able to 
improve the system in those areas, and I am 
sure that things might have changed by this 
time. This High Court has a history of 75 years 
of unblemished functioning. My message to the 
Hon’ble Judges, the members of the Bar and 
the staff is to continue to contribute their best 
to the institution and uphold the position, it has 
held. I wish the Judiciary of the State all the best 
in the years to come.
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of the present Chief Justice, who is initiating 
many new improvements, Orissa High Court 
is one of the first Courts, which has completely 
digitalized its records and its functioning. Now it 
is made possible to look into Orissa High Court 
proceedings online. It is a great development 
and every District is connected with the High 

Court and that gives the District Judges and the 
District Judiciary a great deal of confidence and 
a sense of transparency and, if I may say so, 
that a sense of better functioning, better delivery 
of justice, both qualitatively and quantitatively 
prevail.
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And if it does not rise to the occasion, it’s not 
a memorable event. I may give an example. In 
Madhya Pradesh where I was a Chief Justice, 
the most memorable moment was when in ADM 
Jabalpur, the High Court upheld the right of any 
person to move the High Court in case his rights 
and liberties are affected by a writ of habeas 
corpus.

 That judgment of Madhya Pradesh High 
Court was set aside by the Supreme Court. Only 
one Judge, Justice Khanna, said the Madhya 
Pradesh High Court judgment was correct. 
And today, people say that that judgment, ADM 
Jabalpur, was landmark judgment of Madhya 
Pradesh High Court and not set aside by the 
Supreme Court.

 Now, that kind of a judgment of the Orissa 
High Court are very rare because those kinds of 
issues have not come to the Orissa High Court. 
Otherwise, whenever any issue came up to the 
Orissa High Court, they have delivered a good 
judgment. And those are the memorable events 
of the Orissa High Court. Not one, but many.

 I have been following the events in the 
Orissa High Court. I have been reading many 
judgments also of the Orissa High Court. I have 
been going to the Bar also on many occasions to 
deliver various lectures. My message is that the 
Judges of the Orissa High Court must be more 
patient, must be independent, and very fair.

 They should not be disposal minded. 
High Court is not meant to dispose of cases. 
That’s a wrong mentality some of the Judges 
have. The proper attitude should be how to do 
justice in every case in a fair and independent 
manner. This is my message for the Judges. So 
the messages to the lawyers are concerned, my 
messages are they should work hard, become 
more professional, and update themselves with 
the changing laws or changing techniques.

 In that case, they will rise. I find that so far 
as the Bar is concerned, it has got to become 
more update and compared to say Delhi, 
Bombay, and Karnataka. The Bar is not that 
updated. They have to become updated. If they 
become updated, they will do very well. The 
entire High Court will do well.
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The cases which came up before me, I received 
very good assistance from the bar. 

 I must congratulate the Hon’ble Chief 
Justice Muralidhar. He is a dynamic Chief 
Justice. He is a very effective Chief Justice, a 
good administrator and during his regime he 
has established Museum of Justice, Record 
Room Digitization Centre, Aain Seva Bhavan 
consisting of Arbitration Centre, Legal Service 
Authority and Lok Adalat courts. He has also 
established Virtual High Court in 20 districts 
and paperless courts. This shows and speaks 
volumes about his dynamism and his foresight 
in development of law and good administration 
to render justice to the people of this part of the 
country namely Odisha State.

 Odisha State is in my heart. People are 
very poverty stricken. They require justice 
from the hands of the Constitutional Court and 
district judiciary as people are suffering from 
poverty, illiteracy and lack of education. They 
are all very sincere. I love them. I respect them. 
I salute them because of their hard work. The 
Bar is a very good Bar. During my regime, they 
rendered human service and assistance to 
me. During my time I got the Judicial Academy  
constructed, consisting of three acres to impart 
education, legal awareness, legal education 
and training to inculcate the skill for my Judges 
in the district judiciary for effective disposal of 
the cases and handle the cases of whichever 
magnitude. I also established the Arbitration 
Centre. I also established the Lok Adalat Centre. 
I gave library from out of ₹5000 crore sanctioned 
by the then law minister from Karnataka State 
who was the law minister in the Union of India. 
He sanctioned 5000 crores from the Finance 

department. That money I utilized for the 
purpose of establishing the library, establishing 
the computers, establishing the mediation 
centres in the State. I was also the Chancellor 
of the National Law University at Cuttack. At 
that point of time, Mr. Mustafa was the Vice 
Chancellor. He was a dynamic Vice Chancellor. 
He is a great educationalist. He has developed 
that institution. Students of 20 to 22 States of 
the country were being educated. I must thank 
each of them and I must also thank the Judges 
who were there during my time when I was the 
Chief Justice here. Thereafter, number of Chief 
Justices came here and continued the legacy 
and the culture of this Jagannath land. This is 
a state where people are highly religious and 
they dedicated themselves to do justice to the 
people of this country. 

 Once again, I must thank the Hon’ble 
Chief Justice and the Hon’ble Chief Minister, 
his Cabinet colleagues and the Judges of the 
Orissa High Court, and the district judiciary, 
who have been part of in organizing this high 
magnitude, the 75th year of Platinum celebration 
of the Orissa High Court. It is a momentous 
occasion for each one of us to be a part of this 
celebration. I must salute the people of Odisha 
once again. I must tell the young members of 
the Bar to conduct themselves and protect the 
constitutional democracy and rule of law, and 
give effective assistance to the Hon’ble judges 
of this great culture and highly religious people 
of the State and to say that we all must put 
our efforts to render socio economic political 
justice to the people of the country through the 
constitutional methods from the Constitutional 
Court and District Judiciary. 
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So, in my overall assessment, the Bar and the 
Bench together here as one composite entity in 
my assessment, with my experience, I can say 
it is second to none. The only thing that I feel is 
that the members of the Bar, the members of 
the Bench have less exposure for which they 
do not enjoy the recognition which they ought to 
enjoy at the national and international levels.

 But the fact that out of the Judges of this 

court 3 have already adorned the office of the 
Chief Justice of India, speaks volumes of the level 
of knowledge, acumen, maturity, commitment to 
the cause of the rule of law and I am confident that 
with the dynamic leadership of the present Chief 
Justice the High Court would make rapid strides in 
future and soon mark its level of expectation at the 
national and international arena. 
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given to us by some of the eminent lawyers of 
Orissa High Court. Even after my departure 
and retirement from here, I visited number of 
times in connection with marriages of sons 
and daughters of some of my ex colleagues 
in Orissa High Court and this time I am now 
visiting here, about three or four years after my 
last visit. On the whole, I say I am quite happy. 

Through the assistance of lawyers, I enriched 
my knowledge here, and I wish the lawyers of 
Odisha to venture out from Orissa and establish 
good practice nationwide not to remain limited 
to Odisha alone. Some of them are competent. 
They can do very well if they go out and try their 
luck for more success. 
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like Airtel and Jio. This showed positive results 
and I could see many senior advocates 
appearing through VC being assisted by their 
young juniors and sometimes their grandsons 
and granddaughters. In fact, this was the phase 
of training for all of us. In course of time, all such 
senior advocates and of course the younger 
members of the Bar became very proficient in 
the use of video conferencing system. I even 
took up the matter with the State Government 
and persuaded them to provide us connectivity 
from their internet system OSWAN, not only 
in the High Court premises but also in all 150 
old court complexes throughout the State. The 
idea of making the entire High Court complex 
wi-fi enabled was conceived at that time when 
I was there but it could not be immediately 
implemented because of my short stay. During 
the first phase of COVID -19, considering that 
there was constraint of space in hospitals 
and dispensaries, we set up dispensaries for 
our Judges, Judicial Officers and their family 
members in a High Court bungalow and for 
staff of the court in a community hall just 
behind that bungalow and got them attached 
to nearby community health centre of the 
State Government. That was the time when all 

transport system, rail, road and air were freezed 
and my regret has been that I could not at that 
time travel to any part of the State due to such 
restrictions but I can never forget my stay in 
Cuttack because that is when my grandchild 
was born and for that reason my wife had to 
stay at Jaipur. We remained separated for the 
first time in life from each other for about five 
months.

 While I was in Cuttack I was told about 
the glory of the old and original High Court 
building and legal stalwarts who adorned the 
seat of the Chief Justice. I all throughout sat in 
Court number one of the old building as a mark 
of respect to their inspiring memory. I got fullest 
of cooperation from all my colleagues on the 
Bench, all office bearers of the Bar and especially 
Advocate General Sri Ashok Parija who was 
also at that time heading the State Bar Council 
as Chairman of its special committee. I express 
my deep sense of gratitude to my colleagues 
on the bench, members of the registry and all 
the members of the bar for making my stay at 
Cuttack comfortable for whatever period I was 
there. I wish them all happy, healthy, joyous, 
prosperous and blissful life.
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decide in that way without bothering about the 
technicalities of the procedural law. I continued 
the same attitude also in Madras High Court. 
As a judge I can say, of course, it may sound 
as if I am boosting about myself, but as a Judge 
I was fearless. Even when I was an Additional 
Judge, on one occasion there was matter in 
the Full Court relating to taking disciplinary 
action against a Magistrate who had granted 
bail to a lady by applying Section 437 proviso 
of the CrPC. However, unfortunately the Full 
Court initiated a proceeding and suspended 
her. At that time mine was the sole dissenting 
voice in that Full Court meeting. I said if the 
Magistrate is following law, how can you start 
a disciplinary proceeding and how can you 
suspend such a Magistrate. Ultimately, of 
course, after six months the proceeding was 
dropped but I remember that because I had 
raised that question, even though I was an 
Additional Judge. Subsequently, there was a 
very sensitive matter relating to a gang rape. 
The Government wanted to entrust the inquiry 

to a Judicial Commission. The then acting Chief 
Justice consulted other Judges, but all other 
Judges refused to take up the matter because 
of the sensitive nature of the case. However, 
when I was contacted over telephone, I said 
if a duty is entrusted to me how I can say no, 
because I have taken oath to discharge my duty 
without fear or favour. I can say that throughout 
my judicial career I have tried to follow that oath 
of discharging my duty without fear or favour. 

 I was glad that such a programme 
was conducted by the high Court to celebrate 
completion of 75th year of completion of the high 
Court. It was a proud occasion for the High Court 
and many of the retired High Court Judges and 
eminent Judges attended the function. I feel that 
the presence of such legal luminaries would be 
encouraging the future generation of Judges to 
come. I must congratulate the High Court, the 
Chief Justice and all the Judges for conceiving 
such a programme and holding that programme 
without any difficulty.







Souvenir 2023 48

a monthly basis and we have Hon’ble judges 
coming from the Supreme Court supporting 
this, I would say revolutionary development 
movement undertaken under the leadership of 
Hon’ble Chief Justice in the last 1 and 1/2 years 
in spite of the covid. In fact, when I came here, 
the first thing I was impressed about was the 
functioning of the virtual courts which was not 
there in my parent court.  You had one advocate 
appearing here from his home, the other from 
court, and it was quite an eventful moment for 
me when I initially came here.

 So, I think what has happened in last 1 
and 1/2 or almost two years since Dr. Justice  
S. Muralidhar, the Chief Justice has come 
being showcased in this year which happens 
to be the 75th year of the establishment of this 
court. This is a real tribute to this court. In my 
1 and 1/2 years another thing which I have 
very happily noticed that the government has 
always been very very supportive of whatever 

the High Court has tried to undertake and its 
full implementation and organizing such events 
like this at such a scale. The Government has 
showed its commitment, real commitment, 
positive commitment, being a stakeholder in the 
successful justice delivery system. Having said 
that, now it is for the litigants and the advocates 
at the district level to really avail these benefits 
which are being made available to them and 
utilize them. They must prove themselves in the 
use of technology. Of course, the High Court 
has undertaken to give them hands on training, 
so they must utilize this facility and they must 
change their mindset now and become more 
receptive of these new measures which have 
been undertaken to really have a meaningful 
and effective access to justice, real justice. I 
wish that what has been started will keep going 
on and this court grows which I personally 
believe would still be the number one court in 
the country and still achieves greater heights.
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from which a news came up that an old lady 
from district of Kalahandi as I remember had 
not received her family pension even after the 
death of her husband 20 years back. She was 
running from pillar to post but not getting. I 
called upon the Inspector of Schools. He told 
me that her husband’s pension book is not 
available, his service book is not available. I 
told him that, find out his service book. He told 
me it is possible only after 3 months. I asked 
the director of secondary education to come 
and told him that he first compute the adequate 
amount she has to get. It was computed within 
7 days and admitted amount was paid within 10 
days of time and it was paid in her house even. 
Then the rest of dues were paid within a month 
thereafter. And all cheques were delivered at 
her residence in Kalahandi.

 Message to the young generation would 
be the lawyers’ profession is not a business, it 
is a profession. From the lawyers, the society 
expects much more because they treat them as 
the torch bearers of the society and in case of any 
difficulty the lawyers come out for the benefit of 
the society and whenever any injustice is done. 

My message to the young lawyers is that in the 
75th Years of this High Court establishment, my 
message would be that, let not the profession be 
made a machinery for earning money or making 
business. Let the profession be for the people 
who are behind you, they are your clients, they 
are the society.

 My message to the High Court of Orissa 
that, this is a High Court of which a circuit court 
was established in the year 1916. From 2016 
this High Court has delivered many judgments 
which are exemplary judgments and they are 
being followed in many High Courts and also, 
they are confirmed in the Supreme Court. 
This High Court has rendered the judgment of 
Krushnachandra Gajapati vs. State of Orissa, 
which is a landmark judgment in the country 
and which still holds good. So my message 
is that let the High Court keep itself up and 
proceed and go on giving justice irrespective of 
caste, creed, religion and financial status. Let 
us not influenced by anybody’s financial status 
or any newspaper item and any TV message 
which are making some trials before the trial is 
commenced.
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4 ahð 7 cûi ùKùZ\ò^ö ùaû]jêG ùcû ZkKê Kûc 
Keê[ôaû aòPûe_Zò iõLýû ajêZ Kcö cêñ minimum 
pension _ûAaûKê jKþ\ûe ùaûfò ùcûùZ @ûMeê  
@eòRòZ _gûdZ Kjò[ôùfö Kò«ê ùcûe ]ûeYû ^[ôfû 
minimum pension Uû GùZ Kcþö ù~ùZùaùk 
cêñ retire KeòMfò, pension K[û @ûiòfû, cêñ 
RûYòfò ùiAUû 5,000eê Kcþ Kò´û 4,600ö  
aòPûe_Zò Kû~ðýKûk bòZùe cêñ ajêZ Kcþ  
\ò^ ejò[ôaûeê ùMûùU ùMûùU LŠ_úVe  
\ûdòZß ùcûùZ \ò@û~ûC[ôfûö cêñ K^òÂ aòPûe_Zò 
jòiûaùe ùcû Rúa^e @]ôKûõg icd KûUò[ôfòö 
Kò«ê ùcûe bûMý bf ù~ ùcû iûwùe [ôaû  
LŠ_úVe aeòÂ aòPûe_Zòcûù^ ùcûùZ ajê icdùe 
judgement ^aûe \ûdòZß ù\A[û«òö Zû\ßûeû cêñ  
_Xÿû_Xÿò Keò ùi \òMùe ùcûe aòùaK @^êiûùe 
Gaõ @ûA^e _eòie bòZùe  KeòaûKê ùcûùZ ajêZ 
iêaò]û còkò[ôfûö ùcûe cù^[ôaû bòZùe cêñ RûYòQò, 
cêñ ù\A[ôaû ùMûùU aòPûe iùaðûy ^ýûdûkdùe  
a\kû ùjûAQòö ùiAUû ùjCQò ùMûùU Sales 
Act e Mýûi iòfòŠe @ûiêQò ZûKê ~\ò Mýûi 
iòfòŠe aûfûuê ùWeòùe ù`eû~ûG, Zûjû ùjùf  
@]ôKû penaltyö ùi[ôùe cêñ GAUû @ûA^ i¹Z 
bûaùe UòKi ùja ^ûjó ùaûfò ^ò¿�ò ù^A[ôfò 
Kò«ê cû^ýae Cy ^ýûdûkd ùi[ôùe eûRò ^ùjûA 
ZûKê _eòa�ð^ Keò[ôùfö @^ý ùKøYiò cêñ ù\A[ôaû 
aòPûe e _eòicû¯ò ùjaû cêñ ùKùa RûYò^ûjóö Kò«ê 
sales tax ùe ù~ùZùaùk ùMûùU Actùe ù~Cñ 
^òdc jòiûaùe cêñ ~êqò aûXÿò[ôfò, ùiùZùaùk  
aòPûe_Zò jòiûaùe ^êùjñ, IKòf jòiûaùe aòPûe 
eLò[ôfò, IWÿògû ^ýûdûkde ùijò ^ò¿�òKê iùaðûy 
^ýûdûkd Kûdc eLô[ôùfö aòPûe_Zò _\eê   
@aie ù^fû _ùe iùaðûy ^ýûdûkdùe IKòfûZò 

KeòaûKê C_~êq [ôaûeê cêñ ~ûA ùiVò ~êqò aûXÿòaûKê 
iÚòe Keò[ôfòö Kò«ê ù~Cñ Kµû^ú Ze`eê cêñ fXÿê[ôfò 
ùi ùiùZùaùk aeòÂ IKòfuê ù\aûKê iÚòe Kfûö 
cêñ  bûeZe Cy ^ýûdûkdùe G cûcfû Keòaûe 
Zû_ô~ðý ùjfû ù~ @ûMeê ùjûA[ôaû cûcfûUò ù~Cñ 
@ûA^e aýûLýû Keò[ôfû ùcûe writ petition ùe 
ù~Cñ aýûLýû KeûùjûA[ôfû Zû bòZùe ùKøYiò 
iûc¬iý ^[ôfûö Cy ^ýûdûkdùe ajêZ cûcfû 
[ôaû \éÁòeê ùaû]jêG ùi aýûLýûKê @^ê¤û^ ^Keò  
\eLûÉKê _âZýûLýû^ KeûMfûö ajêZ \êüL ùjfû 
ù~, _âKéZ @ûA^ cêñ ~ûjû bûaêQò iÚòeúKéZ ùjfû ̂ ûjóö 
ùcûe @ûA^ aòhdùe ù~Cñ ]ûeYû, aòPûe aòhdùe 
~ûjû ]ûeYû Zûe _eò_^Úúö ùR. ùK ù__e còfe 
ùMûUòG @^êbìZò ùjCQò, ùiVò ùcûe ùMûUòG a§ê 
IKòf [ôùf, Zûu ^ûc Rò. c^à[ eûIö \êüLe K[û 
cêñ ùiVòKò ~òaûùaùk ùi Aj]ûc ZýûM Keò[ôùfö 
Zûue ùi_eò KòQò i�d ^[ôfûö aeõ ùMûUòG Sò@ 
aûjû Keò[ôfû Gaõ Zûu _ê@Uò _ûV _Xÿò^[ôfûö 
ùR. ùK. ù__e còf ùcûùZ ùi Pû´ee \ûdòZß 
ù^aûKê c¤ Kjòfûö cêñ K[ûaû�ðû Keò ùi Pû´ee 
\ûdòZß ù^fò Gaõ ùiA Pû´eùe Keê[ôaû _âùZýK 
IKòfûZò Kû~ðýe _ûeògâcòK gâúcZú eûIuê \aûKê cêñ 
ùiVò ejò[ôaû Rê^ò@euê ^òùŸðg ù\fòö ùi a§ê, 
~òG ùcûùZ ajêZ 4/5 ahð @ûMeê Êû]ô^ bûùa 
IKòfûZò KeòaûKê ùcûùZ @^êùeû] Keê[ôùf, Zûu  
\eKûeùaùk cêñ @ûiò[ôaûeê ̂ òRKê ]^ýaû\ ù\CQòö 
^òRKê @Zý]ôKbûaùe ^ùjùf c¤ iûcû^ýbûaùe 
cêñ Kjòaò Kò cêñ RùY a§ê _âZò ùcûe K�ðaý iµû\^ 
KeòQòö G. I. iòõjù\I vs eNê^û[ cògâ ^òaðûP^  
\ûdòZß ùcûùZ \ò@ûMfûö ùi \òMùe cêñ ùMûùU K[û 
Kjò eùL ù~ cêñ ùiùZùaùk ùMûUòG Rê^ò@e RR 
[ôfòö ùcû C_ùe @ûjêeò ajêZ RR [ôùfö The 
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then Chief Justice, R. K. Patra ùcûùZ WûKò 
GA ùKie \ûdòZß ^aûKê Kjòùf KûeY ùcû C_ùe 
[ôaû RRcûù^ aòbò^Ü KûeYeê ùiA ùKi KeòaûKê 
@eûRò ùjûA[ôùfö @ûMeê practice Kfûùaùk 
civil case Keê^[ôfòö ùMûUòG criminal case 
ùe [ôfòö ùi[ôùe cêñ ^òùR _eòPûk^û Keê^[ôfòö 
^ûñ civil suit \ûde KeòQò ^ûñ plaint ùfLôQò ^ûñ 
written statement ù\AQòö Criminal Act 
ùe ^ûñ cêñ iûlú KY RûYòQò ^ûñ iûlú ZûMò\ KeòQòö 
Evidance Act c¤ RYû^[ôfûö cêñ @ûMeê c¤ 
ùKøYiò ^òaðûP^ ùKi _eòPûk^û Keê^[ôfò Kò 
aòPûe Keò^[ôfòö GùZ aW ùKie \ûdòZß ^aûKê 
cêñ KêY×ûùaû] Keò[ôfòö Z[û_ò ùcûe bMaû^u 
C_ùe beiû [ôfûö RûYòfò ùcû aòùaK ijòZ 
aòPûe Kùf ùKøYiò @iêaò]û ùja^ûjóö Election 
Case Pûfòfûö Election Case ùe cêñ G. I. 
iòõjù\Iu [ôaû election petition Kê reject 
Keò[ôfòö Zû aòeê¡ùe ùi Supeme Court ~ûA[ôùf  
Kò«ê cêñ ù\A[ôaû aòPûe KûGc ejòfû ùaûfò cêñ  

_ùe G. I. iòõjù\Iu IKòf gâú~êq aòRd 
eûduVê gêYòaûKê _ûAfòö IWÿògû jûAùKûUðe ajêZ  
aòPûe_Zò ajêZ \ò^]eò ejòQ«ò Gaõ ajêZ 
aòPûe_Zò bûeZe Cy^ýûdûkdùe c¤ ^òRe 
_âZò^ò]ôZß KeòQ«òö ùicû^uVê IWÿògûe jûAùKûUð 
aòhdùe @û_Ycûù^ bfbûaùe RûYòùaö Kò«ê 
cêñ ù~ZòKò RûYòQò IWÿògûe jûAùKûUð @ûMeê _âZòÂû 
ùjûA[ôaû @^ýû^ý jûAùKûUðeê ̂ êý^ ̂ êùjñ aeõ ajêZ  
@]ôKö GVò RÁòiþ Rò. ùK. cògâ bkò Pò`þ RÁòi 
@Q«òö RÁòi @ûe. G^. cògâ bkò RR ùjAQ«òö 
RÁòi jõiûeò@ûu bkò cû^aaû\ú ùfûK GVò 
c¤ _\ûeaòZ ùjûAQ«òö IWÿògû jûAùKûUðe 
ù~Cñ mû^ @ûC Mûeòcû icMâ bûeZKê ^ì@û  
\òM\gð^ ù\AQòö ù~Cñcûù^ GVò aòPûe_Zò 
ùjCQ«ò aû ù~Cñ IKòfcûù^ GVò Zûue ZRðcû 
KeêQ«ò ùicûù^ @ûA^Kê VòK bûaùe ZRðcû Keò 
bûeZe ^ûMeòKcû^uê Zûue ^ýûd ù\ùa ùaûfò 
ùcûe @ûgûö
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not continue. The litigant should not be put to 
difficulties or prolonged litigation. Cost factor is 
also increasing. Cost is now the biggest problem 
for all the litigants. Litigants are not very happy 
nowadays to come to the courts because they 
are not able to afford the amount which is going 
to be spent for litigation purposes. That apart 
now we have got virtual courts and a litigant can 
sit in his doorstep wherever he is and appear 
before the court and take up the cases but with 
virtual cases and the virtual media and other, I 
have got one little doubt with me, I think which 
will be ironed in the due course. I feel that little 
development should be made in the districts 
where virtual litigations, virtual courts have been 
opened from where the people can address the 
Hon’ble High Court and little sensitivity should 
be also created among the advocates. The 
advocates should be sensitized, to go to the 
place where the High Court rooms are open, 

where from they can file the litigation and they 
can address the courts. I hope the system will 
take off very soon and lots of improvements will 
come and many things have to be done as far 
as judiciary is concerned. There has to be victim 
compensation scheme which has now come 
up, witness protection schemes have to come 
up and so many other things have to come up to 
see that people really get justice and the judicial 
system would be adored by everybody who has 
any difficulty. So now also people have so much 
trust in the judiciary and they think that judiciary 
is the only saviour for them in these hard days. I 
wish the celebration to be a grand success. I also 
thank all the Hon’ble Judges, especially Hon’ble 
Chief Justice and others who have dreams and 
they thrive hard to achieve the dreams and 
see that the judicial system and the judiciary of 
Orissa once again, reaches the high portals of 
the country. 
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before a 11 Judges Bench, which has not been 
taken up. That was one such experience and so 
many experiences I had as a Judge.

 I also functioned as a company judge for 
about 2 years. Several cases came up before 
me and I have dealt with those company 
matters.

 Every case is unique and in every case 
there is different knowledge to be learned. So 
I would not specify any memorable moment 
which I had as a Judge. But the entire career 
as a Judge about 10 and half years I enjoyed 
and I think I sincerely performed my duties and 
delivered a number of judgments which you will 
find in journals.

 I am extremely happy that the High Court 
is observing 75th Year and there is a celebration 
going on. During the pandemic it was only our 
present Chief Justice Dr. Justice S. Muralidhar 
due to his initiative, the pandemic did not have 
much effect on the dispensation of justice and 
I think due to his efforts and ideas Orissa High 
Court has gone up forward and advanced in 
ages.  It is now one of the leading High Courts 
in the Country in respect of IT sector. I think 
the Orissa High Court had made immense 
development with regard to preservation of 
records, e-filing and with regard to all aspects 
of disposal of cases.  From core of my heart I 
would thank the present Hon’ble Chief Justice 
to have taken all these initiatives.
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disposed of during my career in the Civil bench 
for 2 years. There are really many experiences, 
but these are some landmark experiences. 
Then there was always the occasion to serve 
the people of Odisha in division bench, in civil 
bench. We tried our best to serve the people. 
From my early days, I have been considering 
the Orissa High Court as a temple of Justice 
because for me, 99% the people of Odisha 
cannot afford to go to the Supreme Court and 
this High Court is not only their High Court but 
also their Supreme Court and therefore I thought 
and I always told my colleagues to be serious 
about pronouncement of judgments promptly 
and also diligently, so that people will not be 
disheartened and justice will be dispensed. 
This High Court, I am proud to say that it has 

done its best to dispense justice to the common 
man for the last 75 years. A journey of 75 years 
is a glorious one for this High Court and I am 
really proud and honored to be a part of this 
High Court. May God bless this High Court, 
May God bless the process of High Court. Now, 
modernization has come and I feel that people 
will be more benefited and this High Court, this 
temple of Justice will serve the people more and 
more. 75 years, have been completed, many 
more years to come, and we will remember the 
performance, the achievements, the dedication 
of this High Court for all times to come, not only 
we, but our next generation will also remember 
this High Court’s work. It is permanent and it will 
remain permanent. 
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that charge cannot be made out for abetment of 
murder also. But still then I preferred not to take 
that case and directed the case to be placed 
in some other Benches. That also gave me 
maximum satisfaction. Had he not been granted 
bail, he could have been arrested and put inside 
jail. In that event, most likely he must have been 
put under suspension and most likely he would 
have also lost his job, but God saved him.

 I was also satisfied with a matrimonial 
case where the husband was seeking divorce 
against the wife. The short fact which required 
to be stated here is that the husband was 
M.Com and wife is a primary teacher. Husband 
initially was working as a clerk. They fell in love 
and there they got married with the consent of 
their respective families.

 Two to three years after the marriage, 
the husband got a job of lecturer. Then he 
did not come to his house where the wife 
was residing. Sometime thereafter he kept 
a concubine. One or two children were born 
to him through that concubine. Then he filed 
the divorce case. Ultimately, it reached to our 
Bench. The counsel appearing from the side of 
the husband submitted that the marriage has 
been irretrievably broken down. So as per the 
Supreme Court, the divorce should be allowed. 
The wife was asked to take some amount and 

give her consent for divorce but she did not 
agree. She said that I do not want anything 
from him, but I do not want to bear the stigma 
of a divorcee. Then I went through the Supreme 
Court decision where the spouse was at fault 
and against him the divorce order was passed, 
but here the wife was not at all at fault. Still then 
trying to divorce the first wife. So he cannot be 
given a premium. Being a defaulter he should 
not take the advantage of what he wants to. 
Accordingly, I distinguished the Supreme Court 
decision and passed the order in favour of the 
wife. The husband went to Supreme Court 
and it was not arbitrary. As apprehending let 
the Supreme Court hold that I did not obey the 
order of this decision of the Supreme Court, but 
it was not so. 

 I am very glad to know that the Orissa 
High Court is celebrating its 75th year of 
establishment and felicitating the former Judges 
of this High Court including Chief Justice of 
the High Court. Generally after retirement 
nobody wants to mix with them. I do not say 
that it is general. So after retirement it loses 
its importance. The officer also by the time 
becomes old. So such a unique idea of the 
Orissa High Court to felicitate the retired judges 
of this High Court is highly commendable.
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and presided over the full court which was 
conducting my Viva Voce test, for my selection 
as a direct district judge from the Bar. So I was 
quite afraid that irrespective of how good I 
perform, I was probably not going to be selected 
because the Judge concerned with whom I had 
the confrontation was presiding the full court. 
But once I entered into the full court and the 
acting Chief Justice interacted with me, all my 
misgivings were removed. I realized that my 
apprehensions were unfounded and that is the 
greatness of the Judge who did not have any 
malice or ill will against me, even though I had 
some altercation with him in course of argument 
of a case in court and ultimately that Judge 
went to the Supreme Court. As the Registrar 
Administration and Registrar General of the High 
Court I had also varied experiences, both good 
and bad. I discharge my responsibility as the 
Registrar and Registrar General to the best of 
my ability and with utmost honesty and integrity. 
There were also some bad experiences which I 
do not want to share.

 I became a Judge of the High Court in 
October 2009, and demitted office in February 
2018, and during the course of my Judgeship I 
have always tried my best to be true to my oath, 
which I had taken at the time of assumption 
of my Office as a Judge of the High Court. 
I have discharged my duty as a Judge diligently, 
honestly, without any fear, favour, affection, or 
ill will, and always in accordance with law and I 
also used to encourage young lawyers to argue 
cases. And I was telling them that when your 
senior is absent, you must take that opportunity. 
And if your senior tells you anything, you say 

that Judge compelled us to argue. So that way 
the juniors were really getting some fearless 
exposition to argue in the court. However, I 
have seen that in some cases there are some 
litigants who go on Bench hunting and do not 
want to argue certain matters before certain 
Judges, but I have never encouraged that type 
of practice. One incident with respect to a case, 
I may recall that suddenly one day beyond my 
assignment, a case was listed before me and 
when I went to the court and the new counsel 
was appearing for one of the parties, and the 
counsel was a lady council who told that 10 
Judges have previously recused to hear that 
case. When I came back during recess I verified 
the entire order sheet and found that in fact what 
she was telling was true. 10 Judges for some 
reason or other had recused from the case after 
hearing for some time and even 1 judge after 
hearing had already posted it for judgment but 
without delivering judgment he left the case 
and again it was listed before another Bench. 
The real reason I found during recess on that 
day that a registered envelope on my chamber 
table and on opening it I found that there is a 
complaint against me, in the sense that there 
was allegation that before my elevation, I was 
the Law Secretary of the State and one of the 
parties in the case was an IAS officer.

 So there was an allegation that since I 
was the Law Secretary and another party was 
an IAS officer of the state government definitely 
I would like to show him favour and therefore 
I should not hear that case. From that petition 
itself I came to know why the other 10 Judges 
at some point of time recused to hear that 
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case. May be being afraid or having the fear 
that they may ultimately be embarrassed with 
such type of allegations or they might have 
received allegations against them but I never 
left that case till my retirement. I continued 
hearing but ultimately I heard a petition, and 
I have also passed an order as to why it was 
not necessary or it was not proper for so many 
Judges to recuse from the case for the reason 
that one of the parties who wanted to delay the 
disposal of the case, just went on filing false 
complaints against all the Judges. So that was 
it. But I have never thought of recusing from 
any case on whatever ground, because I have 
never indulged in any type of corrupt practice 
during my judgeship. I was also heading several 
important administrative committees of the High 
Court, and I have discharged my responsibility 
as a Chairman of those committees very 
diligently and efficiently. Officially being a Judge 
has its own grandeur, but at the same time it 

also casts a responsibility to exercise restraint. 
As it is said that greater the power, more is the 
restraint one must exercise. After demitting the 
office I happily left the High Court as happily as 
I was during my elevation. But there are some 
people or some Judges who just a few months 
before they demit office, think that their life is 
over or their tenure is over and what they will do 
thereafter. I had no such feeling. Anyway, the 
High Court will go on further and further with 
more judges, more staff members, and more 
lawyers coming to court and render justice to 
the public. I think the glory which the High Court 
has achieved will continue in the future days 
to come. Lastly, I must congratulate again and 
thank the Hon’ble Chief Justice, the Hon’ble 
other Judges, officers and the staff of the High 
Court and even the lawyers who are also doing 
their practice in the High Court.
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and there also I have got various experience 
of working as an officer of State Government. 
Not only this, but also, I have got experience of 
being a teacher as the Director of the Judicial 
Academy. So, I have served there for 4 and half 
years. That was a very beautiful experience in 
my life, organizing different seminars, national 
and regional seminars and State seminars 
and workshops etc. Due to the active role of 
the Judicial Academy Committee and Hon’ble 
High Court and also my participation now you 
see the beautiful building of judicial Academy 
standing. My tenure at the Judicial Academy 
was very memorable one. Giving training to 
the Judicial Officers is a unique experience 
and also preparing the curriculum and getting 
in touch with the State Government. It was 
a unique experience. High Court has given 
me that scope to gain all sorts of experience.  
I also have got experience as the District Judge 
of Bhubaneswar where now a new Judicial 
Complex building is coming up. I remember 
that the Chief Justice and the Judges at that 
time helped us very much to go ahead with my 
judicial career for about 30 years or more.

 Thereafter, I was elevated to the High 
Court. I also have got better experience as 
Judge of the Orissa High Court. As Judge of the 
Orissa High Court I have got varied experience 
by sitting with the Hon’ble Chief Justice and the 
senior Judges I have got better experience of 
handling different assignments. I remember the 
judges like Justice Indrajeet Mohanty, Justice 
Sanju Panda, Justice S K Mishra, Justice B K 
Nayak and Justice Sarangi, Justice Pujahari 
and also various colleagues with whom I 

have shared bench and also authored various 
Judgments.

 I remember the important judgment I have 
given in the case of appointment of teachers 
in Ravenshaw College and also, I have got 
better experience in delivering the judgment in 
the case of Joranda about the dispute of the 
property between those sadhus. Besides I have 
handled Criminal Cases, Second Appeal and 
the Criminal Appeals, Criminal Revisions, Bails 
and the Writ matter, service matters and various 
matters. For all the assignments I will give my 
thanks to my Hon’ble Chief Justices, with whom 
I have worked. Justice Amitav Roy, Justice 
Gowda and Justice Vineet Saran, Justice Goel 
and other Chief Justices whom I have worked 
with were all very cordial and very nice to me. 
And this is only I have got due to the blessing of 
Orissa High Court. I can’t forget about our High 
Court for the reason that my father had started 
his career in the High Court in 1948 and he also 
retired from this High Court. So, I can say I have 
taken birth in this High Court and I have also 
completed my judicial career in this High Court. 
So it is a unique memory in my life. As a Judge 
of Orissa High Court I have very good memory 
while celebrating the centenary of the High 
Court and Patna High Court combination and in 
that occasion also it was a grand ceremony like 
the one that is going to happen on 8th April.

 Our High Court has gone very far, so 
far digitization of records, live streaming of 
programmes. I will definitely thank the present 
Hon’ble Chief Justice Muralidhar and also I will 
give thanks to Justice D Y Chandrachud, who 
was always a guiding factor to take our High 
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Court ahead. This particular progress in High 
Court what is going on if it continues will be a 
milestone for our High Court. And I am sure that 
our High Court is one of the best High Courts in 
India.

 As a Judge I am proud of being part of 
it. To my knowledge 3 Hon’ble Judges, Justice 
R.N. Mishra, Justice G.B. Pattnaik and Justice 
Dipak Misra from this High Court have become 
Chief Justices of India. So what our High Court 
has not produced. Apart from that many Judges 
from this High Court have also become the 
Judges of the Supreme Court of India. We are 
proud of it.

 When we are going to celebrate the 75th 

year, it is really remarkable for all of us because 
nobody knows what is stored for tomorrow. Even 
after 75 years this High Court is still young, it 
is not old. We have achieved so much due to 
the contributions made by the Hon’ble Chief 
Justices, present sitting Judges, present Chief 
Justice and Former Judges. All have tried their 

best to develop the Law and the institution. First 
of all we must say that our priority should be for 
the institution. We will ever be thankful to our 
present Chief Justice, Justice Muralidhar, who 
has taken pain to develop the institution and take 
the institution ahead. For this not only the Judges 
but also the Judicial Officers and the Staff have 
also contributed a lot. On the 75th day I will say 
as a former Judge of the Orissa High Court that 
the Judicial Officers and Judges who are here 
have to work hard with the correct vision of the 
seniors to take this institution ahead so that we 
can see this institution in a new dimension. For 
that collective effort of everybody is required. 
We have given many decisions for development 
of Law and will continue to develop it more and 
more.  I remember that while the Academy was 
inaugurated by the then Chief Justice of India 
he had stated that this is a premier institution in 
India. So on 75th year we will definitely declare 
our High Court as a premier institution in India. I 
can’t forget my High Court as this is my second 
home.
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was a Saturday and usually our chamber did 
not function on Saturdays, there was a ring in 
the phone and I picked up since nobody else 
was there, and from other side I heard the voice 
of Chief Justice Hansaria. He wanted to speak 
to Mr. Palit. I was stunned. But since my senior 
was not there, I politely told him that, my senior 
was not there and no sooner he comes down, 
I would intimate him. And 2 to 3 hours after, at 
10 pm in night my senior came to the chamber. 
I intimated him immediately and he contacted 
Chief Justice Hansaria over phone. That was a 
matter relating to a writ petition pending in High 
Court and the Chief Justice wanted to come 
down to our chamber to have a discussion on 
same. And my senior was politely requesting 
him not to do that and the problem would be 
taken care of and ultimately after the phone 
conversation got over, my senior told me that 
there is a particular case and Chief Justice 

himself wants to file an affidavit making things 
clear. So he was advising against that. But 
ultimately Chief Justice Hansaria prevailed. 
Affidavit was prepared and ultimately it was 
filed. It was an out of ordinary experience for 
me, handling a Chief Justice filling an affidavit.

 So far my career as Judge is concerned, 
I must say one thing, task of a Judge is a 
difficult task. Adjudication is not that easy. Many 
things have to be taken into account and future 
consequences are also to be kept in mind. In 
all my years as a Judge in the bench, I have no 
hesitation to say that, I have enjoyed the task of 
judging. 

 I understand that the Hon’ble Chief Justice 
and all the sitting Hon’ble Judges have taken a 
lot of pain to organize a function to celebrate the 
75th year of establishment of our High Court. I 
wish them all success in such endeavor. 
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Court had begun its journey as a full-fledged 
High Court to look into the judicial issues of 
the people living in Odisha. I wish and pray to  
Lord Jagannath that the achievement which has 
been achieved by the Orissa High Court in the 
last 75 years be more and more by dispensing 
justice to the needy people of the State of Odisha. 
The arrangement and the hospitality extended 
to us by the convenor of this function have been 

such that I have no words to say anything. I will 
remember being a part of this 75th anniversary 
of Orissa High Court. I consider myself fortunate 
that I had been sent to the Orissa High Court in 
the year, 2015 that is the reason why the Orissa 
High Court, Hon’ble the Chief Justice and the 
other Judges have remembered me for being a 
part of this function. 
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part of being an Advocate General to see that 
the courts orders are complied with soon and 
the State Government files its opposition to 
matters in the High Court as soon as possible.

 It is a great thing that the High Court of 
Orissa is celebrating its 75th year, and I must 
convey my congratulation to the organizers and 
to the Hon’ble Judges of the High Court and 
the Hon’ble Chief Justice of the High Court. My 
feeling is that, we are proud of being in the 75th 

year of the establishment of the High Court. It 
was a proud moment for me as an advocate of 
the High Court of Orissa, to be elected as the 
Chairman of the Bar Council of India. It was a 
pride for all of us that from our High Court there 
were three Judges in the Supreme Court at a 
time. According to my feeling, this institution 
is the last hope of the common man. Judicial 
institution or the judiciary must be protected and 
strengthened.
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really a moment to cherish for myself that I have 
kept the dream of my father who wanted me to 
be a lawyer.

 My message to the young lawyers  
and the Judges also would be that, I have seen 
lot of Judges actually since the time of justice 
G.K. Mishra and subsequently all the Chief 
Justices, all the puisne Judges. I have worked 
almost in all the courts if I rightly remember and 
I still feel that with hard work and perseverance 
with dedication, with honesty and integrity, a man 
can definitely prosper in this profession. Legal 
profession is a noble profession and I am proud 
to be a lawyer. Let us keep this profession in the 
highest esteem and the image of the High Court 
at a very high state. We are proud to be there in 
the Odisha High Court. The best of judgements 
that has been delivered by Odisha High Court 
judges has still remains to be valid for years to 
come and still been followed by different High 
Courts and the Supreme Court as well. The 
High Court has a large legacy and the Present 
Chief Justice is also doing wonderful job in this 
Corona period. I don’t want to praise anyone 

of the Chief Justice but all have tried to do the 
best. E-filing and video conferencing and all 
those things have been developed which really 
is quite an amazing thing that has happened 
in this High Court and we enjoy it. I hope this 
image of High Court would be kept alive and will 
be the best of thing can be done by the young 
lawyers who can follow the footsteps of their 
seniors and respect in regard each one of the 
lawyers and the Judges in the court and outside. 
The one last thing I can say if I rightly remember 
the 75th year was celebrated by inviting all the 
past retired High Court judges of Odisha High 
Court and the retired Chief Justices of Odisha 
High Court and were felicitated by the High 
Court by Hon’ble Chief Justice and other sitting 
judges, with the cooperation of the staff and all 
of the members who really made the 75th year 
celebration a memorable one. It is a wonderful 
occasion and we really enjoyed it and I think 
this is one of the lifetime event that has taken 
place for which the entire credit goes to the 
High Court. 
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inam, Barbery inam, do not vest with the State. 
The Division Bench was pleased and was very 
happy and allowed my AHO. Being my first 
case, that left great impression on me.

 I was fortunate to fight many legal matters 
with all the legal luminaries of the State. Although 
in the court we fought tooth and nail to prove 
our point but once we stepped out of the court, 
we were friends and did not hold any grudge 

against one another. An advocate should be 
fully equipped when a case comes. He should 
not be found wanting in any respect. So when 
a case comes, an advocate should master the 
facts and go on thinking how to present the case, 
what will be the question and how to answer. An 
advocate should have commitment, dedication 
as a lawyer and devotion to the profession.
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25 lacs a day, whether the case was taken up or 
not, plus other expenses. It was argued for days 
together. Justice  Gowada was the Chief Justice. 
Again, unfortunately, my bitter experience is, after 
the argument was over and the judgment was 
reserved, for one year eight months judgment 
was not passed. Justice  Gowada was promoted 
as a Judge of the Supreme Court. Subsequently, 
I’m told the matter was dropped. The third case 
that I argued was when the Calcutta Port’s 
jurisdiction was extended up to Paradeep Port, 
practically making seven of the small ports, non-
major ports, non-functional. Then I represented 
before the Minister of Central Government in 
charge of the department. He didn’t listen to me. 
Then PIL was filed against the Union of India 
and Calcutta Port. That was the first case of its 
kind in the whole of the country under the Indian 
Ports Act, a 100 years and more old law which 
was enacted by the British government. There 
was no citation. Again, that case was heard by 
Justice  Gowda, a Chief Justice. And a historical 
order was given quashing the notification issued 
by the central government and the Calcutta Port, 
thereby protecting the Dhamara Port and other 
small ports like Subarnarekha and others in all 
seven non-major ports. Thereby, the interest of 
the state was protected. The central government 
went to the Supreme Court and the Supreme 
Court dismissed it. Our stand was vindicated. 
These are three major experiences I have in 
Orissa High Court. 

 Orissa High Court has a glorious history. It 
had outstanding Judges who could be compared 
with any other great Judge or good Judge at the 
national level. But sorry to say the democracy 
in the country is dwindling. Out of the three 
pillars of the constitution, the legislature, the 
executive, and the Judiciary, two of the pillars 

have already crumbled. Now the legislative wing 
has become non-functional. People have lost 
trust in the executive. They had a great hope in 
the Judiciary. In fact, earlier, the Judges were 
treated as gods because they were dispensing 
justice. Now, gradually, the third pillar, that is 
Judiciary, has also started crumbling. It may 
not be appropriate at this stage to make many 
comments, but if people lose faith in Judiciary, 
where exists democracy? What is the value of the 
Constitution of India? Now, therefore, the Judges 
should rise to the occasion to gain the confidence 
of the people. As rightly observed, few days 
back in the High Court, the Court is meant to 
protect the interest of its citizens, citizens of the 
country. How to protect? Poor and downtrodden 
cannot knock the door of justice, either in the 
High Court or in the Supreme Court. Therefore, 
people resort or PIL was recognized at the 
national level. But it is neither the case is taken 
out nor, as I said, the order is passed, it is carried 
out. Take for example, in the case of Jagannath 
temple, what the Supreme Court said, the Chief 
Administrator should not be assigned with 
any other job except the administration of the 
temple. How long they took? And lastly, when 
Supreme Court was about to issue a content, a 
full-time administrator was appointed. Similarly, 
Supreme Court has directed different States to 
enact police laws and has given the guideline 
also. But I find in Orissa and in many other 
states, they don’t carry out the guidelines and 
the Supreme Court doesn’t take any action 
against the State. So I wish our High Court with 
the able leadership of the present Chief Justice, 
should rise to the occasion. People should not 
feel any Judge to be pro-government or anti 
people. Justice must be delivered. Constitution 
and democracy must be upheld.
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Gate of The High Court of Orissa
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The 75th year of the High Court of Orissa 
commenced on 26th July 2022. Several functions 
and events were held to mark the occasion 

• Foundation Day of the High Court 
of Orissa and “Lawyer of the 
Year, 2021 Award” Function at the 
Odisha Judicial Academy

 The High Court of Orissa celebrated its 
Foundation Day on 26th July, 2022 as well as 

commencement of the 75th year of the High 
Court. The occasion was chosen to present 
the “Lawyer of the Year, 2021 Awards” to 
22 young trial court lawyers of Odisha in 
accordance with a scheme formulated by the 
High Court.

under the stewardship of the Chief Justice and 
the Committees formed for the purpose.

Events Celebrating the 75th Year
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•  One Year Celebration of Record 
Room Digitization Centre

 The Record Room Digitization Centre 
(RRDC) of the High Court of Orissa has completed 
one year and the occasion was celebrated on  
9th September, 2022 in Odisha Judicial Academy 
in the presence of the Chief Justice of India  
Dr. Justice D.Y. Chandrachud, the Chief Guest in 
the function who attended the function virtually  
and  Dr. S. Muralidhar, Chief Justice of the High 
Court of Orissa. The event was attended by 
Justice R.C. Chavan, Member, e-Committee, 
Supreme Court of India, Justice Debabrata 
Dash, the Chairman of RRDC Committee,  
Dr. Justice Sanjeeb Kumar Panigrahi, Justice 

M.S. Sahoo, Justice Sashikanta Mishra, Justice 
B.P. Satapathy and Justice Sanjay Kumar 
Mishra, Members of the RRDC Committee 
and the Judges of the High Court of Orissa. 
Dr. R. Balakrishnan, the Chief Advisor to the 
Chief Minister of Odisha, Shri Suresh Chandra 
Mohapatra, Chief Secretary, Government of 
Odisha, Shri Prasanna Kumar Parhi, Assistant 
Solicitor General of India for the High Court of 
Orissa. Office Bearers of the High Court Bar 
Association also attended the event. All the 
staff members of RRDC whose contribution has 
been instrumental for the Centre’s success also 
attended the function.
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Record Room Digitization Centre
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• High Court pavilion at the Baliyatra
 As a part of the celebration of the 75th year 
of the establishment of the High Court and in 
order to create awareness amongst the general 
public about the functioning of the judiciary, for 
the first time, a High Court Pavilion was set up 
at the Baliyatra this year. It was inaugurated on 
8th November, 2022 by the Chief Justice.

 The facade of the entrance to the pavilion 
and the pavilion itself was a replica of the 
heritage building of the High Court. Help Desks 
of the High Court, the Odisha Judicial Academy, 

the Odisha State Legal Services Authority, the 
Odisha State Bar Council and the UNICEF 
(Odisha Chapter) were set up in the pavilion to 
answer the queries of the visitors. Employees 
of the said organizations, advocates and law 
students acted as volunteers. Information on 
how to become lawyers and judges, case 
statistics of the State judiciary and the citizen 
centric services available in the High Court 
and the OSLSA were disseminated to the 
visitors. Children from various schools visited 
the pavilion.



Souvenir 2023127

•  State Level Consultation on 
Effective Implementation of 
POCSO Act 

 On 19th November 2022 a State Level 
Consultation on effective implementation 
of POCSO Act 2012 was held at Odisha 
Judicial Academy, Cuttack, which aimed 
at firstly, Ruminating and introspecting the 
progresses made so far and finding solutions 
for the impediments which essentially deter the 
process in realising greater objectives under 
the Act and identify critical actions for effective 
implementation of POCSO Act, 2012, with a 

focus on restorative justice and victim centric 
approach. Secondly, developing coordination 
among stakeholders and concerned 
departments to enable them for appropriate 
intervention in handling such cases. Thirdly, 
to create greater sensitivity and awareness 
on the issues of Child Sexual Abuse 
among the stakeholders and discuss on the 
actionable recommendations to enhance the 
implementation of the POCSO ACT 2012 in the 
State and finally to review the implementation 
of POCSO Act, 2012 over the last 10 years.
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• Inauguration of Digitization Hubs 
in 10 Districts 

 On 12th December, 2022 District Court 
Digitization Hubs (DCDH) were inaugurated 
in 10 districts of Odisha namely Angul, 
Bhadrak, Jharsuguda, Kalahandi, Keonjhar, 
Koraput, Malkangiri, Mayurbhanj, Nayagarh 
and Sonepur by the Chief Justice of India,  
Dr Justice D. Y. Chandrachud in virtual mode 

in presence of Dr. S. Muralidhar, Chief Justice 
and the Judges of High Court of Orissa. Justice  
D. Dash, Chairman and the members of the 
RRDC Committee of the High Court were 
present on the occasion. The District Judges, 
Judicial Officers, Office Bearers of the Bar 
Associations and the officials of the district 
administration attended the event through 
virtual mode. 
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•  Release of Judicial Calendar, 2023
 On 18th December, 2022, for the second 
consecutive year, the High Court of Orissa 
released the Judicial Calendar featuring 

paintings of school children in Justice Gati 
Krushna Mishra Auditorium of the Odisha 
Judicial Academy.
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•  Sports Meet of the employees of 
the High Court

 As a part of celebration of 75th year of 
the High Court of Orissa, Sports Meet of the 
employees of the High Court was held. The 
Sports Meet involved various events such as 
cricket, badminton, carom, chess and musical 
chair. The league matches of the indoor games 
were played on 10th and 11th December, 2022 at 
Jawaharlal Nehru Indoor Stadium, Cuttack while 
the cricket tournament was held from 24th to 27th 

December, 2022 at Sunshine Field, Cuttack. On 
8thJanuary, 2023, the closing Ceremony of High 
Court of Orissa Sports Meet, 2022-23 was held 
at Jawaharlal Nehru Indoor Stadium. 

 In the closing ceremony the finales of 
Badminton Men’s and Women’s singles, Carom 
and Chess as well as Musical Chair were played 
in presence of Chief Justice Dr. S. Muralidhar 
and the Judges of the High Court of Orissa. The 
employees performed cultural programmes 
during the ceremony.
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• Foundation stone laying ceremony 
of the Centre for Judicial Archives 
and the High Court Employees’ 
Residential Complex 

 On 28th January, 2023 foundation stone 
laying ceremony of the Centre for Judicial 
Archives and the High Court Employees’ 
residential complex was held under the aegis of 
the High Court of Orissa at the construction site 

for the Centre for Judicial Archives at Sector-1, 
C.D.A., Cuttack.

 The foundation stones for both the projects 
were laid by Shri Naveen Patnaik, Chief Minister 
of Odisha in presence of Justice Vineet Saran, 
former Judge, Supreme Court of India and 
former Chief Justice of High Court of Orissa,  
Dr. S. Muralidhar, Chief Justice and the sitting 
and former Judges of High Court of Orissa. 
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•  Inauguration of Virtual High 
Courts in 10 Districts of Odisha

 On 3rd February, 2023 Virtual High 
Courts were inaugurated by Dr. Justice D. Y. 
Chandrachud, Chief Justice of India in 10 districts 

namely Sambalpur, Ganjam at Berhampur, 
Bhadrak, Kalahandi at Bhawanipatna, 
Khurda at Bhubaneswar, Bolangir, Koraput at 
Jeypore, Puri and Sundargarh at Rourkela.
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•  District Judges’ Conference, 2023 
and Release of Annual Report, 
2022

 District Judges’ Conference, 2023 was 
inaugurated in the Auditorium of Odisha Judicial 
Academy at Cuttack on 11th February, 2023 
by Justice Sanjiv Khanna, Judge, Supreme 
Court of India in presence of Dr. S. Muralidhar, 
the Chief Justice of the High Court of Orissa  

along with sitting and former Judges of the High 
Court. Annual Report, 2022 of the High Court 
of Orissa was released on the occasion. Such 
a report has been published consecutively for 
the second year after the Annual Report, 2021 
released after a gap of seven years in the 
District Judges’ Conference, 2022 which itself 
was held after a gap of nine years.
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• Cultural Programme of the 
employees of the High Court

 On 19th February 2023, the employee of the 
High Court of Orissa organized a colorful cultural 
programme as part of celebration of 75th year 

of the High Court of Orissa. Solo dance, group 
dance, singing, mono act, standup comedy 
drama and many other items were presented 
by the employees in the jam-packed auditorium 
of the Odisha Judicial Academy.
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•  Inauguration of e-Libraries in 24 
outlying stations

 On 20th February, 2023 e-Libraries for 
the Bar Associations of 24 outlying stations 
of Odisha were inaugurated by Justice K.M. 
Joseph, Judge, Supreme Court of India 

in virtual mode. Dr. Justice S. Muralidhar,  
Chief Justice and Judges of High Court of Orissa 
were present on the occasion. The District 
Judges, Judicial Officers and Office Bearers of 
the Bar Associations of the respective Districts, 
virtually attended the event.
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•  Inauguration of the Museum of 
Justice

 On 25th February, 2023 the refurbished 
Museum of Justice inside the Barabati Quila, 
Cuttack was inaugurated by Professor Ganeshi 
Lal, Governor of Odisha in the presence of  
Dr. Justice S. Muralidhar, Chief Justice and the 
Judges of the High Court of Orissa. 

 Former Chief Justice of India Justice G.B. 
Patnaik, former Judges of the High Court, 
Advocate General, Bar members and senior 

Government officials attended the inaugural 
function. Members of the Consultative 
Committee of the Museum Dr. Justice A.K. 
Misra, Historian Dr. Nivedita Mohanty, Shri A.B. 
Ota, Director, Tribal Museum, Prof Nihar Ranjan 
Pattnaik, Smt. Suchismita Mantry, Deputy 
Director, Odia Language and Culture and  
Smt. Mallika Mitra, Director, INTACH were 
present on the occasion. Among others, 
students and teachers of Madhusudan 
Law University, University Law College and 
Ravenshaw University were also present. 
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• Felicitation of the members of the 
consultative Committee

 On 10th March, 2023 the refurbished 
Museum of Justice set up by the High Court 
of Orissa inside the Barabati Quila, Cuttack 
was opened for public in the presence of  
Dr. S. Muralidhar, Chief Justice and the 
Judges of the High Court. The Museum had 
been inaugurated by Professor Ganeshi Lal, 
Governor of Odisha on 25th February, 2023. 

 Besides studying the collection, storage, 
conservation and exhibition protocols of 
different Museums of the country, a consultative 
committee of historians, conservation experts 
and legal experts had been formed to advise 
the High Court on the contents of the proposed 

Museum of Justice. Dr. Justice A.K. Misra,  
Shri A.B. Tripathy, retired IPS, Shri B.B. Mishra, 
retired IPS, Dr Nivedita Mohanty, Historian,  
Shri A.B. Ota, Director, Tribal Museum,  
Shri Sanjib Chandra Hota, retired IPS,  
Prof Nihar Ranjan Pattnaik, Shri Bhabani 
Shankar Chayani, Collector, Cuttack and 
Smt Mallika Mitra, Director, INTACH were the 
members of the consultative committee.

 On the occasion of opening the Museum 
for the public, a function was organized in its 
premises to acknowledge the contribution of the 
members of the consultative committee where 
Dr. S. Muralidhar, Chief Justice and the Judges 
of the High Court of Orissa felicitated them.



Souvenir 2023 138

•  Inauguration of Virtual Centres of 
the High Court in 10 Districts of 
Odisha 

 On 27th March, 2023 Virtual Centres for 
High Court were inaugurated by Dr. Justice 

S. Muralidhar, Chief Justice of High Court of 
Orissa in 10 districts, in the second phase, 
namely Angul, Dhenkanal, Jagatsinghpur, 
Jajpur, Keonjhar, Kendrapara, Kandhamal at 
Phulbani, Mayurbhanj at Baripada, Nayagarh 
and Sundargarh.
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• Free Wi-Fi facility and e-Inspection 
facility for the members of the 
High Court Bar Association 

 On 29th March, 2023 ‘free Wi-Fi facility’ and 
‘e-Inspection facility’ for the members of the 
High Court Bar Association were launched by 
Dr. Justice S. Muralidhar, Chief Justice in 

presence of the Judges of High Court of Orissa. 
The Advocate General of Odisha, Deputy 
Solicitor General of India for the High Court 
of Orissa, newly elected President and office 
bearers and the members of the High Court Bar 
Association attended the event. 
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• Inauguration of the High Court 
Guest House at Puri

 On 30th March 2023 the new High Court 
guest House at Puri was inaugurated by  
Dr. Justice S. Muralidhar, Chief Justice in 

presence of the companion Judges of the High 
Court of Orissa.The need to have a new guest 
house was felt as the old guest house did not 
have sufficient rooms to accommodate the 
guests.
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• Felicitation of the Legal Assistants 
having completed 30 years in their 
profession & release of a welfare 
stamp for their Association

 On 31st March, 2023, as part of the 
celebration of its 75th year, the High Court of 
Orissa felicitated the members of the High Court 
of Orissa Legal Assistants’ Association who 
have completed 30 years in their profession in 
a function held in the Odisha Judicial Academy. 

 Dr. S. Muralidhar, Chief Justice and the 
Judges of the High Court felicitated 68 such 
Legal Assistants in presence of the members 
of the High Court of Orissa Legal Assistants’ 

Association. Among others, the members of 
the High Court Bar Association and the Judicial 
Officers attended the event. 

 A welfare stamp for the Legal Assistants’ 
Association was released on the occasion. 
Considering the struggles involved in the 
professional lives of legal assistants the High 
Court has decided to amend its rules making 
provision for mandatory affixture of welfare 
stamp worth Rs.10/- on every vakalatnama and 
appearance memo filed by the Advocates. The 
stamps will be supplied by the Legal Assistants’ 
Association on payment of Rs.10/- for each 
stamp.
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•  40 hours’ mediation training 
workshop for the advocates of 
western Odisha

 On 1st April 2023 at 9.15 a.m., Hon’ble Shri 
Justice S. Talapatra, Judge, High Court of Orissa 
and Chairman Mediation Monitoring Committee 
& Executive Chairman OSLSA inaugurated the 
40 hours’ mediation workshop for Advocates 
of Western Odisha in presence of Hon’ble  
Shri Justice K.R. Mohapatra, Administrative 
Judge, Sundargarh Judgeship, Hon’ble Miss 

Justice S. Ratho and Hon’ble Shri Justice M.S. 
Sahoo, the Judges of the High Court of Orissa 
and members of the mediation monitoring 
committee. 22 advocates from the Judgeships 
of Sambalpur, Jharsuguda and Sundergarh 
underwent the training. The valedictory 
ceremony was held on 5th April, 2023 in the 
presence of Hon’ble Mr. Justice Biswanath 
Rath, Judge, High Court of Orissa and Member, 
Mediation Monitoring Committee of the High 
Court of Orissa.
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•  Felicitation of the former Chief 
Justices and former Judges of the 
High Court of Orissa

 Celebrating the 75th year of its establishment, 
the High Court of Orissa has been holding several 
programmes throughout the year. As part of the 
celebration the High Court felicitated its former 
Chief Justices and Judges in a function held in 
the Jawaharlal Nehru Indoor Stadium, Cuttack 
on 8th April, 2023 presided over by Justice B.R. 
Gavai, Judge, Supreme Court of India in the 

presence of Dr. S. Muralidhar, Chief Justice and 
the Judges of the High Court.

 The function was held to acknowledge the 
contribution of all the former Chief Justices 
and Judges of the High Court of Orissa in the 
successful journey of 75 years of the High Court. 
The Advocate General Mr. Ashok Kumar Parija, 
the President of High Court Bar Association  
Mr. Dharanidhar Nayak, the members of the 
Bar Association, Government officials and the 
High Court employees attended the function.

.
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•  State Level Law Quiz–2023 for Law 
Students

 Celebrating the 75th year of its 
establishment, the High Court of Orissa 
organized the first ever State Level Law Quiz for 
the law students of Odisha in collaboration with 
an expert organization QShala. The quiz had 4 
zonal rounds and the grand finale. To ensure 
participation of law students from all the districts 
the state was divided into 4 zones - Sambalpur, 
Berhampur, Bhubaneswar and Cuttack.

 The zonal round of Sambalpur was held 

on 7th April, 2023, Berhampur on 9th April, 2023, 
Bhubaneswar on 14th April, 2023 and Cuttack 
on 15th April, 2023. The grand finale was held 
in the afternoon of 15th April, 2023 at Odisha 
Judicial Academy, Cuttack in the presence of  
Dr. S. Muralidhar, Chief Justice and the Judges of 
the High Court of Orissa. Students and teachers of 
various Law Colleges and Universities witnessed 
the final competition. The questions asked in the 
quiz were on the topics of Law, Politics & Social 
Studies from the lens of history, culture, music, 
movies, art and technology.
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•	 Offices	 of	 the	 Legal	Aid	 Defense	
Counsel

 During the 1st Phase, steps were 
initiated by OSLSA to establish Legal Aid 
Defense Counsel System Offices in 15 
districts. On 26th April, 2023, Dr. Justice  
S. Muralidhar, Chief Justice, High Court of Orissa 

and Patron-in-Chief of OSLSA inaugurated the 
Legal Aid Defense Counsel System Offices in the 
districts of Angul, Bolangir, Balasore, Cuttack, 
Dhenkanal, Ganjam, Kalahandi, Khurda, Koraput, 
Malkangiri, Mayurbhanj, Nuapada, Phulbani, 
Sambalpur & Sundargarh in the august presence 
of the Hon’ble Judges of Orissa High Court.
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•  Observance of Lawyers’ Day: 
Felicitation of the Lawyers of High 
Court having completed 50 years 
of practice along with former and 
present Advocates General and 
the “Lawyer of the year-2022” 
awardees of the District Courts

 As part of the 75th year of the High Court 
of Orissa, the Lawyers’ Day was observed in 
a special way on 28th April, 2023 in a function 
organized at Odisha Judicial Academy. Lawyers’ 
Day is observed every year by the legal fraternity 
of Odisha commemorating the birth anniversary 
of Utkala Gourava Madhusudan Das and 
coincidentally, this was the 175th birth anniversary 

of the doyen when the High Court is celebrating 
its 75th year.

 29 senior lawyers of the High Court Bar 
Association who had completed 50 years in 
legal profession, former and present Advocates 
General of Odisha were felicitated along with 18 
District Court lawyers who had been adjudged 
Lawyers of the Year-2022, were also felicitated in 
the function presided over by Justice Dipak Misra, 
former Chief Justice of India in the presence of 
Dr. S. Muralidhar, Chief Justice and the Judges of 
the High Court of Orissa. Arvind P. Datar, Senior 
Advocate, Supreme Court of India was the Chief 
Speaker in the function.
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•  National Conference on 
Digitization, Paperless Courts and 
e-Initiatives 

 To explore the possible ways of use 
of technology in the legal system a two 
days National Conference on Digitization, 
Paperless Courts and e-Initiatives was 
inaugurated on 6th May, 2023 by Dr. Justice 
D. Y. Chandrachud, Chief Justice of India 
in the presence of Justice Rajesh Bindal, 
Judge, Supreme Court of India, Dr. Justice  
S. Muralidhar, Chief Justice, High Court of 
Orissa, Justice Bipin Sanghi, Chief Justice, 

High Court of Uttarakhand, Justice Tarlok Singh 
Chauhan, Acting Chief Justice, High Court of 
Himachal Pradesh, the Judges of the High Court 
of Orissa and all other High Courts as well as 
the Central Project Co-ordinators representing 
all the States.

 All the High Courts of the Country 
participated in the Conference through their 
Judges and Judicial Officers. Besides, the 
delegates from the Department of Justice, 
Government of India and the e-Committee, 
Supreme Court of India also attended the 
Conference.
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•  Celebration of one year of Centre 
for Judicial Archives, Odisha

 On 10th May, 2023 completion of one year of 
the Centre for Judicial Archives was celebrated 
under the aegis of the High Court of Orissa at 
Odisha Judicial Academy, Cuttack.

 Dr. Prabhu Prasad Mohapatra, Professor 
of History, Delhi University was the Chief Guest 
of the function. Dr. Justice S. Muralidhar, Chief 
Justice and the Judges of the High Court of 
Orissa were present on the occasion. Justice 
Debabrata Dash, Chairman and members of the 

RRDC Committee were also present. Among 
others, Dr. Lalatendu Das Mohapatra, Director-
cum-OSD of the Centre, Dr. Basanta Kumar 
Mallick, Consultant, History, Dr. Bijoy Chandra 
Mohapatra, Consultant, Law, the employees 
of the Centre, eminent historians along with 
teachers and students of various educational 
institutions attended the function. 

 Website of the Centre for Judicial Archives 
was launched and a Booklet on the activities of 
the Centre was released on the occasion.
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•  40 hours’ mediation training 
workshop for the advocates 
of Koraput, Malkangiri, 
Nabarangapur, Rayagada and 
Kalahandi

 On 28th June 2023, Hon’ble Shri Justice 
S.K. Panigrahi, Judge, High Court of Orissa and 
Administrative Judge of Koraput Judgeship, 
inaugurated the 40 hours’ mediation workshop 
for the advocates of Koraput, Malkangiri, 

Nabarangpur, Rayagada and Kalahandi in 
presence of Hon’ble Miss Justice S. Ratho and 
Hon’ble Shri Justice M.S. Sahoo, the Judges of 
the High Court of Orissa and members of the 
Mediation Monitoring Committe. 24 advocates 
from the Judgeships of Koraput, Malkangiri, 
Nabarangapur, Rayagada and Kalahandi 
underwent the training.
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•  State Level Quiz for Judicial 
Officers	

 Celebrating the 75th year of its establishment, 
the High Court of Orissa organized the first 
ever State Level Quiz for the Judicial Officers 
of Odisha in collaboration with an expert 
organization QShala. The quiz was organized 
in 3 phases- 2 Preliminary Rounds, 6 Zonal 
Rounds and the Grand Finale.

 There were two online Preliminary Rounds 
common to all the 30 districts on 11th June, 2023 
where 432 Judicial Officers of various cadres 

participated individually. The top 3 winners of 
each district formed the team to represent the 
respective district in the Zonal Rounds. The 
winning team of each zonal round participated 
in the Grand Finale held at Odisha Judicial 
Academy, Cuttack on 2nd July, 2023 in the 
presence of Dr. S. Muralidhar, Chief Justice 
and the Judges of the High Court of Orissa. 
The questions asked in the quiz were on the 
topics of Law, Politics & Social Studies from the 
lens of history, culture, music, movies, art and 
technology.
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•  Inauguration of 50 Paperless 
courts

 On 3rd July, 2023, 50 Paperless Courts 
covering 23 Districts of Odisha were 
inaugurated in virtual mode by Dr. Justice 
S. Muralidhar, Chief Justice, High Court of 
Orissa in presence of Justice S. Talapatra, 

Chairman, Artificial Intelligence and Information 
Technology Committee of the High Court of 
Orissa. Members of the Artificial Intelligence 
and Information Technology Committee and the 
Judges of the High Court of Orissa were also 
present.
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• National Conference on Judicial 
History and Archiving

 A National Conference on “Judicial 
History and Archiving” was organized by the 
High Court of Orissa in the Odisha Judicial 
Academy, Cuttack on 15th and 16th July, 2023. 
Judicial History of Odisha and the importance 
of archiving the judicial records is the focal 
point of the Conference. Eminent historians 
and scholars from across the country and 
students of various educational institutions 
participated in the conference. The conference 

was inaugurated on 14th July, 2023 by Justice 
Shripathi Ravindra Bhat, Judge, Supreme Court 
of India in the presence of Professor Partha 
Chatterjee, Professor Emeritus of Enthropology 
and of Middle Eastern, South Asian and African 
Studies, Dr. Justice S. Muralidhar, Chief Justice, 
High Court of Orissa, the Judges of the High 
Court of Orissa. A book titled “Judicial History 
of Odisha, Volume-I” published by the Centre 
for Judicial Archives of the High Court of Orissa 
was released on the occasion by Justice Bhat 
and Professor Chatterjee.
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 With a view to bringing the performance 
of State Judiciary to public domain the High 
Court of Orissa has been publishing the case 
statistics on its website. With the end of the 
first half of 2023, the High Court has published 
the case statistics of the period from January 
to June which reflects the performance of the 
judiciary. 

 Details such as period-wise institution, 
disposal and pendency of cases, judgement 
delivered, time devoted to judicial work in terms 
of working hours, case clearance rate (CCR) 
of the first half of 2023 along with comparative 

 Cases are disposed of in the High Court 
by way of orders as well as judgments. The 
number of judgements delivered by the High 

analysis of the statistics of corresponding 
periods of 2021 and 2022 of the High Court and 
the District Courts have been published. The 
statistics also reflects the rate of increase in 
disposal in the first half of 2023 in comparison 
with that of the first halves of 2022 and 2021.

High Court statistics
 Comparative Chart showing Institution, 
Disposal, Case Clearance Rate of the first 
halves of 2021, 2022 and 2023 along with rate 
of increase/decrease in disposal by the High 
Court in each of these periods is as follows:

Period 
(January 
to June)

Institution Disposal

Case 
Clearance 
Rate (%) 
Disposal 
vis-à-vis  

Institution

Rate of increase 
in Disposal in 
comparison 

with the 
corresponding 

period of 
previous year 

(%)
Civil Criminal Total Civil Criminal Total

2021 26,210 16,068 42,278 23,685 15,574 39,259 92.85 48.58
2022 34,815 18,340 53,155 38,111 21,739 59,850 112.59 52.44
2023 29,735 19,900 49,635 39,620 23,249 62,869 126.66 5.04

Year No. of Judgment Delivered

2021 (January to June) 341
2022 (January to June) 982
2023 (January to June) 1368

Court during the first halves of 2021, 2022 and 
2023 are as follows:

Statistics (upto 30th June, 2023)
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 It can be seen from the first-half 
yearly statistics of 2021, 2022 and 2023 that 
irrespective of the institution of cases, the 
disposal has steadily grown every year and it 
has been the highest in the first half of 2023. 
While 49,635 cases have been instituted and 
62,869 cases have been disposed of in the 
first half of 2023 at a case clearance rate of 
126.66%, 53,155 cases were instituted and 
59,850 cases disposed of at a case clearance 
rate of 112.59% in the first half of 2022 and 
further, 42,278 cases had been instituted and 
39,259 cases disposed of at a case clearance 
rate of 92.85% in the first half of 2021.

 The disposal in the months of May and 
June of 2023 dropped as the High Court was in 
summer vacation and only the vacation courts 
were functioning during the period. However, 
even excluding these two months which 
had vacation, the case clearance rate from 
January to April of 2023 has been 141.71%. On 
comparison of the statistics of the first halves of 
2022 and 2023 it can be seen that 3,019 more 
cases have been disposed of in the first half of 
2023 with a net 14.66% improvement in case 
clearance rate. 

 It can be seen from the statistics that the 
rate of increase in disposal in 2021 in comparison 
to that of 2020 had been 42.58%, the rate of 
increase in disposal in 2022 in comparison 
to that of 2021 was 52.44% and the rate of 
increase in disposal in 2023 in comparison to 
that of 2022 has been 5.04%. 

 The numbers of judgments delivered by 
the High Court in the first halves of 2021, 2022 
and 2023 have also steadily grown every year. 

While 1,368 judgments have been delivered in 
the first half of 2023, the number of judgments 
delivered in 2021 and 2022 were 341 and 982 
respectively. 

 The half yearly statistics of the High Court 
for the first half of 2023 has been encouraging 
due to substantial increase in disposal as well 
as case clearance rate. This has resulted in 
steep decline in the pendency of cases in the 
High Court which has come down to 1,46,582 
as on 30th June, 2023 from 1,89,847 cases as 
on 30th June, 2022. 

 The steady improvement in performance 
of the High Court can be attributed to various 
factors such as the increase in number of 
Judges, the e-initiatives of recent years and 
more particularly, considerable reduction in loss 
of working hours. 

 Abstention from court work by Bar, 
reference on demise of Judges and lawyers 
and leaves of Judges have been the major 
factors contributing to loss of judicial hours in 
yesteryears. However, after the orders dated 
12th December, 2022 and 14th December, 2022 
of Hon’ble Supreme Court in TP(C) No. 2419 of 
2019 (M/s. PLR Projects Pvt. Ltd. v. Mahanadi 
Coal Fields and others) the scenario has 
changed and since January, 2023 there has 
been no abstention from work by the Bar and 
considerable decline in loss of judicial hours 
due to references on the demise of Judges and 
lawyers. Resultantly, the total loss of judicial 
hours in the High Court in the first half of 2023 
came down to 913.6 from 1395.65 in the first 
half of 2021 and 1559.15 in the first half of 2022.



Souvenir 2023 156

District Court statistics 
 Comparative Chart showing Institution, 
Disposal, Case Clearance Rate of the first 

 Cases are disposed of in the District 
Judiciary by way of orders as well as judgments. 
The number of judgements delivered by the 

 It can be seen from the first-half 
yearly statistics of 2021, 2022 and 2023 that 
irrespective of the institution of cases, the 
disposal by District Judiciary has steadily grown 
every year and it has been the highest in the 
first half of 2023. While 2,32,363 cases have 
been instituted and 2,02,210 cases have been 
disposed of in the first half of 2023 at a case 
clearance rate of 87.02%, 2,35,620 cases were 
instituted and 1,55,712 cases disposed of at a 
case clearance rate of 66.09% in the first half 
of 2022 and further, 1,89,315 cases had been 
instituted and 90,238 cases disposed of at a 

halves of 2021, 2022 and 2023 along with rate 
of increase/decrease in disposal by the District 
Judiciary in each of these periods is as follows:

Period 
(January 
to June)

Institution Disposal

Case 
Clearance 
Rate (%) 
Disposal 
vis-à-vis  

Institution

Rate of increase 
in Disposal in 
comparison 

with the 
corresponding 

period of 
previous year 

(%)
Civil Criminal Total Civil Criminal Total

2021 35,704 1,53,611 1,89,315 16,718 73,520 90,238 47.67 --
2022 41,243 1,93,657 2,35,620 37,032 1,18,680 1,55,712 66.09 72.55
2023 41,635 1,90,728 2,32,363 46,248 1,55,962 2,02,210 87.02 29.86

District Court during the first halves of 2021, 
2022 and 2023 are as follows:

Year No. of Judgment Delivered

2021 (January to June) 36,403
2022 (January to June) 60,632
2023 (January to June) 71,368

case clearance rate of 47.67% in the first half of 
2021.

 The disposal in June of 2023 dropped as 
the District Judiciary was in summer vacation and 
only the criminal courts were functioning during 
the period. On the other hand, the disposal in 
February, 2023 considerably increased due to 
Lok Adalat held on 11th February, 2023 and the 
withdrawal of cases by various departments of 
the Government including Excise and Forest 
Departments. 

 The statistics of the District Judiciary 
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reveals that the rate of increase in disposal in 
2021 in comparison to that of 2020 had been 
15.20%, the rate of increase in disposal in 2022 
in comparison to that of 2021 was 72.55% 
and the rate of increase in disposal in 2023 in 
comparison to that of 2022 has been 29.86%. 

 The numbers of judgments delivered 
by the District Judiciary in the first halves of 
2021, 2022 and 2023 have also steadily grown 
every year. While 71,368 judgments have been 
delivered in the first half of 2023, the number 
of judgments delivered in 2021 and 2022 were 
36,403 and 60,632 respectively. 

 Like High Court, the half yearly statistics of 
the District Judiciary for the first half of 2023 has 
also been encouraging. There has been steep 
decline in the pendency of cases in the District 
Judiciary which has come down to 18,56,253 as 
on 30th June, 2023 from 18,68,897 cases as on 
30th June, 2022. 

 In the beginning of 2021, there were 
8,998 cases pending in the Trial Courts of 
District Judiciary which were stayed by orders 
of the High Court. In the meantime by operation 
of the order of Hon’ble Supreme Court of India 
in Asian Resurfacing case the number of stayed 
cases in the Trial Courts has considerably 
reduced and come to 1,798. 

 The pendency of 25 years old cases at 
the beginning of the year 2021 was 12,317. 

Since then there has been a steady decline of 
such cases. The figure as on 1st January, 2022 
stood at 9,701. It further came down and as on 
1st January, 2023 the pendency was 4,669. The 
pendency now stands at 3,747 as on 30th June, 
2023. 

 The steady improvement in performance 
of the District Judiciary can be attributed to 
various factors such as opening of various new 
courts, rationalization of case loads among the 
Trial Courts, the increase in number of Trial 
Court Judges by recruitment, the e-initiatives of 
recent years and more particularly, considerable 
reduction in loss of judicial hours. 

 Factors such as abstention from court 
work by Bar, reference on demise of lawyers 
and leaves of Judges were the major problems 
in the District Judiciary. However, the orders of 
Hon’ble Supreme Court in TP(C) No. 2419 of 
2019 (M/s. PLR Projects Pvt. Ltd. v. Mahanadi 
Coal Fields and others) have brought change in 
the scenario. Since the beginning of 2023 there 
has been no abstention from work by the Bar 
Associations of the State and it has resulted in 
considerable decline in loss of judicial hours. 
Resultantly, the total loss of judicial hours in the 
District Judiciary in the first half of 2023 came 
down to 38.98 from 2,41,605 in the first half of 
2021 and 1,11,223.8 in the first half of 2022. 
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reminding his father, who was his senior, advised 
the members “to keep the silver lamp of learning 
bright and not remain a mere professional robot, 
and therefore, read everyday, at least ten pages 
of reading a general classic and ten pages of 
legal classic a day”, (which could keep the devil 
of ignorance away!). It is true that the life of an 
advocate can be divided in three places, viz., 
his home, chambers and the open Courts, but 
if his home makes him a man, his chambers a 
professional, it is the Court which makes him a 
true, dignified and committed lawyer, reminding 
him the rights and duties caste on him by his 
noble profession. Professional competence 
could be earned only by hard work.

 Edmund Burke said: “The law sharpens 
the mind by narrowing it; but in a few of 
our great judges law has lifted the mind to 
a level of comprehension and has kindled 
degree of human ardour unsurpassed in any 
other profession. The profession of lawyer is 
undoubtedly great.

 Jerold S. Auerbach writes in his book on 
‘Unequal Justice; “Law is a mirror of social forces. 
It reflects what is in society but often it exerts 
autonomous power to channel special problems 
and public issues into its own constricted 
framework of legitimacy and procedure. Then it 
may become detached from its social moorings. 
Consequently, the Bar must be judged by two 
standards but not by double standards): its 
sensitivity to the values and mores of society 
and its implementation of the obligation to 
provide equal justice under law. In theory, the 
Bar assumes both transient and transcendental 
responsibilities to serve clients and to serve 
justice. Although the lawyers equate these and 

assume that they do one when they do the other, 
it is not so. A total commitment to the former 
may preclude any commitment to the latter”.

 B. R. Ambedkar, the Constitution maker, 
described our Indian Judicial system as “one 
single integrated Judiciary having jurisdiction 
and providing remedies in all cases arising 
under the constitutional law, civil law or the 
criminal law”.

 There was a time when a lawyer was 
regarded as a family friend. He commanded awe 
and respect. And for good reasons. Prominent 
freedom fighters belonged to the legal fraternity 
and played a leading part in the framing of our 
constitution.

What is the present status
 At present the public image of lawyers 
in far from flattering. They are seen as fortune 
seekers rather than seeking to serve, a selfish 
class, who, on account of their special knowledge 
and expertise, provide service on such terms as 
they please. In short, the profession of law is 
regarded as a money making racket.

What an advocate should do
 There are three ideas involved in a 
profession; organisation, learning and spirit of 
public service. These are essential. The urgent 
need for the legal profession is to become 
people oriented and to reorient themselves 
towards the service of the people. They must 
show recognition of what is meant by the service 
ethics of dealing with a fellow human being’s 
need without consideration of self-interest. 
Lawyers must serve as healers, not makers, of 
human conflicts and suffering.
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 A lawyer because of his importance in 
society and the respect that is accorded to 
the black gown, he has certain obligations to 
discharge both inside and outside the Court. 
A lawyer has a duty to his client and to the 
Court. His duty to the Court requires not only 
that he will be prepared to assist the Court but 
also that he must be fair in pleading his case 
before the Court because he is an officer of 
the Court. He must not make a statement of 
fact which he knows to the false. In particular, 
in criminal matters it will be misconduct on the 
part of a lawyer to implicate an innocent person 
deliberately in order to secure an acquittal for 
his client. Court expects lawyers to cite cases 
which have relevance and are important for the 
determination of the issues before the Court 
irrespective of whether the decided cases will 
help the lawyer’s case or otherwise.

Role of senior advocate
 Senior lawyers have an obligation to train 
and encourage junior members of the Bar 
and should not deny entry into their chambers 
to juniors who are keen to learn and have a 
commitment to practise law. A competent well-
trained junior Bar is an essential adjunct to the 
administration of justice. The role of a senior 
lawyer is not merely to familiarise the junior with 
case law and the relevant statutes. The habit 
of independent thinking and questioning should 
be inculcated. And, above all, the Junior must 
be exposed to an imbibe the noble traditions of 
the Bar, the tradition of truthfulness, the tradition 
of fearlessness, the tradition of fairness and 
the tradition of service to the indigent and the 
disadvantaged.

 The members of the bar many have to 
play a dynamic role. It may perhaps become 
necessary for the leading members of the bar 
to come out of their ivory chambers and take 
a more active part in public life. The bar, it has 
been said, has so many organs of expression by 
which it can make vocal thoughts and sentiments 
that might otherwise be uncommunicated and 
hidden. There are the law journals, increasing 
year by year alike in number and power; there 
are the bar associations with their committees, 
their reports, their multiform activities; and 
now, with developing importance, there are 
the banquets and luncheons and receptions 
of these associations. And above all there are 
the conventions like the present. Through such 
media the members of the bar can nourish the 
rule of law and not merely create an awareness 
of its vital importance but also ensure its 
effective functioning.

Status of a Judge
 Chief Justice Y.V. Chandrachud had 
stated that the Judges were not living in 
an Ivory Tower. They are also the persons 
coming from the same community of persons 
who have passed the law examination and 
who have joined as members of the Bench or 
members of the Bar and have all the qualities of 
ordinary individuals so far success and failure 
and concerned. Whereas it can be said of the 
Judges that they are not living in Ivory Towers, 
it can equally be said of the advocates that they 
are also not living in Ivory Towers and their lives 
are also the very houses of the miseries of an 
ordinary individual and that these persons also 
face the same.
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 So far as the District Judiciary is concerned 
there are a number of factors which are to 
be seen and considered. Sometimes when a 
very senior member of the Bar appears before 
a very junior member of the District Judiciary 
and he finds that even the basic approach to 
the question which is being put forward by him 
before the Judge is not being considered and at 
a time when arguments may be at the advanced 
stage, the judicial officer may be busy in signing 
the court vouchers or attendance register or 
doing certain other miscellaneous jobs, it gives 
a sense of prejudice to the said senior member 
of the Bar. Similarly, when the arguments 
advanced by the lawyer are not being cared for 
by the members of the judiciary or when a lawyer 
feels that unnecessary remarks are being made 
by the Court touching the personal integrity of 
the advocate appearing before the Court or 
affecting the Court in any personal manner he 
feels hurt and loses respect for the Court. It 
is the Chair that receives the respect. In case 
the lawyers feel or have some wrong notions 
about a particular Judge, it may be difficult for 
them to have personal regards for the said 
Judge but this does not mean that in the court 
room they have to show any disrespect for a 
particular judicial officer. Similarly, there may be 
some lawyers who may be very well accused of 
certain offence having been committed by them 
or who have followed certain code of conduct 
or in other manner who may be guilty of certain 
acts of omission or commission or whose 
conduct towards the clients may not be good.

 Seasoned Advocates or Advocates of 
status, when rudely or discourteously treated 
might be taken aback, but not thwarted. A 
Junior Advocate, habitually ill-treated, might 

even be subjugated by terror. Very few would 
find the courage to stand up to such a Judge. 
Self-respect is dear to all and to those weaker in 
spirit, even dearer than their client’s case. In all 
such cases, a bitter and unpleasant relationship 
of personal feud builds up between the Judge 
and the Advocate. Good arguments are lost in 
the unpleasantness that follows. The hapless 
litigant is the silent spectator to it all. He wonders 
if he has briefed “the wrong Advocate.” His 
dreams of obtaining justice evaporate. The faith 
of all in the administration of justice is severely 
shaken. The decorum of the Court is destroyed 
and its dignity sullied.

Protection to Judge Under Law
 The Judge is well protected, both in 
Criminal and Civil law. The Judge is amply 
protected in criminal law by the provisions 
of sections 77 and 499 (Seventh and ninth 
exceptions) of the Indian Penal Code, in respect 
of anything done while acting judicially or words 
spoken in the course of judicial proceedings. In 
civil law, the Judge gets the protection of the 
Judicial Officers Protection Act, 1850, in respect 
of any act done in the discharge of his judicial 
duty. In both cases, the only requirement is that 
good faith, which is presumed, until the contrary 
is proved. Even if protection is enjoyed by the 
Judge, but that does not mean it permits the 
Judge to transgress the limit, rather, he or she 
should be courteous, patience, cordial, amicable 
in his behaviour, eager to learn and assist the 
junior member of the bar, then only relationship 
between the bar and bench shall remain strong.

 On the ideal relationship between the 
Bench and the Bar a Rule was framed by the 
American Bar, which says “A self-respecting 
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independence in the discharge of professional 
duty, without denial or diminution of courtesy 
and respect due to the Judge’s station is the only 
proper foundation for cordial personal and official 
relations between the Bench and the Bar.”

 There can be no doubt that the position 
and status of the Judge entitles him to complete 
protection and immunity in the discharge of 
his duties fearlessly. Those who are appointed 
to administer the law should be permitted to 
administer it under the protection of the law, 
independently and freely without fear or favour. 
The ends of justice would be better secured, if a 
steady balance is maintained in the relationship 
of the Bench and the Bar.

Court room behaviour
 So far as the court room is concerned, 
it should be treated like a sacred place. The 
Judges are to be respected and honoured. 
Similarly, the lawyers should receive good 
treatment from the presiding officers. No lawyer 
expects a personal favour to be shown to him 
by the Court. The lawyers are satisfied if their 
cases are heard and if their view points are 
allowed to be ventilated so that they and their 
clients have the satisfaction that so far as they 
are concerned, they have stated everything 
which was required to be done according to 
their labour or thought, which they had put up 
while preparing the brief.

Challenges faced by Advocates
 One of the problems that the legal 
profession today is facing the over-crowding 
of advocates in it. When the number of 
professionals increases all won’t get enough 
remuneration. This will tempt them to adopt 

methods and habits which would derogate 
from the high standards of professional ethics, 
manners and behaviour patterns. This in the 
result will lower the prestige and usefulness 
of this time-honoured and noble profession. 
So it is absolutely necessary to check the flow 
of hands into the legal profession. Now some 
advocates have more than enough briefs while 
some others have no briefs at all. This also is 
not an ideal situation. Accumulation of too many 
briefs in some hands will itself cause delay to 
the disposal of cases. On the other hand, those 
without enough files will resort to unscrupulous 
habits which militate against professional 
values, standards and prestige.

 There is then the problem of law’s delays 
and the backlog of arrears. Again, there is 
the question of unequal fight, irrespective of 
merit of case, between the party with ample 
resources and the indigent in dire need of but 
without adequate legal aid. The feeling is there 
that the cost of fighting a case, whatever might 
be the justice of the matter, is too exorbitant 
which most citizens can ill-afford to bear. This 
must necessarily make the average citizen 
sceptical of the judicial process. If our legal 
system is to prove effective and retain the faith 
and confidence of the average man, it must find 
an answer to the above mentioned problems.

Technology vis-a-vis Bar & Bench
 Computerisation, digitisation, e-filing, 
e-court, examination of witness through virtual 
mode, vulnerable court rooms, paperless courts, 
e-library are the various modes to adopt for 
speedy delivery of justice. Technology is now 
playing a vital mode for dispensation of justice. 
Therefore, bar as well as bench has to cope 
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themselves to match with the urgent situation. 
No doubt the strength of judges is much less 
in comparison to the number of cases filed in 
India. Increase in population, filing of cases and 
adjudication thereof are high in comparison to 
other countries of the world. There may be some 
error while passing the order by the judge. That 
itself should not prejudice any bar member, 
rather they should accept it sportively and test 
the veracity. Failure and success are the part 
of the human life. In view of such position, the 
bar member should adhere to the same with 
patience and do the needful for betterment of 
their client.

Suggestion
 If the bench and the bar are to be treated 
as part and parcel of the scheme of and wheels 
of justice, the Bar in particular faces two 
formidable challenges: one, to keep the streams 
of justice pure and clean, and two, to improve 
the standard of the profession. Both go together 
and have to be taken up together for treatment. 
Unless the people get equal justice under the 
Constitution, and justice is taken to the door of 

the poor, the legal profession will have to bear 
the cross that Justice is yet to be done.

Conclusion:
 For an independent judiciary or the 
independence of the bar, all should unitedly fight 
against it, irrespective of political affiliations. In 
these matters, there should be no divisions in 
the bar on political lines. A lawyer has to abide 
moral obligation to uphold the rule of law and 
give effect to many of its principles in his daily 
work. In our secular state, a lawyer should strive 
to make reverence for the law the religion of the 
nation, and make sure that nothing is done to 
lower the prestige and authority of the judiciary 
by anyone, however high or mighty.

 With the noble vision, not by mere words 
but by deeds and by practising the profession of 
law in the spirit of public service, restoration of 
status, the dignity and the image of our profession 
and play our rightful role in society and provide 
much needed service to the community and 
become a model for emulation to others.
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B. Criminal Side-
 Anticipatory Bail even involving offence 
under Section 506, Inaction of Police on F.I.Rs, 
No timely consideration of Section 125 Cr.P.C. 
matters , execution thereof, rampant filing of 
proceeding for quashing cognizance in High 
Court straightway entertainment of which here 
resulting in delaying of trial involve resulting in 
frustrated state of affairs with witnesses.

 Ex.-C.J.I., Hon’ble Mr. Justice 
N.V.Ramanna in the all India Chief Justices 
& Chief Ministers Conference at New Delhi 
in 2022 stated inaction in administrative side 
is one of the main reasons to inflow of larger 
number  of litigations to High Court.

8. Suggestions on both A & B -

 There should be State level conferences 
of High Courts and Heads of Departments 
involving Secretaries of the Department, 
Director General of Police, Superintendent 
of Police, different Organisations / 
Authorities at least in each six months 
to deliberate as a guide major to cease 
unnecessary litigation to High Court.

 High Court level, District Judges 
Conference should also include Family 
Courts, Courts under Legal Services 
Authorities Act, Judges also dealing with 
proceeding under Family Courts Act, 
Judges holding juvenile justice proceeding 
and relied Act to deliberate as a guide major 
to timely disposal of matters at their end.

 Adjournments should be controlled at every 
litigation level and adjournments should 
be rare and exceptional/ unavoidable 
circumstance.

 If we can have provision restricting time 
limit in filing written statement in Civil 

matters and charge-sheet in Criminal 
matters, why cannot we have time limit in 
filing counter affidavits in writ side and other 
statutory litigations. We may also impose 
cost if contesting Opposite Parties do not 
file their response in reasonable time.

 State Judicial Academy can also hold 
State Level conferences involving all 
above categories to give a proper shape 
to litigations at all levels.

 I am here reminded of declaration by 
Hon’ble Dr. Justice D.Y.Chandrachud that 
“Tarikh Pe Tarikh” culture must come to end.

9. Amendment required-

 Looking to large number of TRP under 
Section 24 of C.P.C. filing in last four years 
and invariable filing of applications at the 
instance of working women as well as men 
against non-working women, Family Court 
Act needs necessary amendment in place 
of filing of Petitions under Sections 9, 12, 
13 and or 14 of the Hindu Marriage Act. 
Bringing in filing of such cases at least 
at the place of residence of unemployed 
wife at least to have a check on filing of 
such cases initially in Family Courts not 
within their reach and the filing of T.R.P. in 
High Court becomes the only alternative. 
Similarly working women and working 
men, if bring family litigation, there should 
be provision for bringing such litigations 
at particular place at least not creating 
inconvenience to either side in attending 
to timely disposal of such cases.

10. Few Suggestions from my experience;

 In representation disposal matters - 
Instead of issuing notice and keeping 
such matters pending here for years in 
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the wait for instruction and/or counter, 
since a decision is ultimately required 
to be taken by the competent authority, 
better if we can dispose of such matters 
directing the authorities concerned to 
show timely action on such issues. But 
however, such directions be issued only 
after going through the representation to 
find out if such representation deserves 
consideration, keeping in view that many 
occasions mischievous representations 
even where this Court has no jurisdiction 
are filed and attempt made to create a 
right thereby disposing such writ petition 
giving timely disposals.

 In cases requiring request in proceedings 
pending before the quasi judicial authorities 
instead of issuing notice better disposing it 
giving reasonable time, as keeping such 
matter pending for instruction/counter, 
it becomes difficult for listing in fresh 
admission and a representation disposal 
even may not be done unless the Writ 
Petition finally disposed of.

11. Suggestion in Matrimonial matters

 My experience in dealing with transfer 
application by wife involving 125,Cr.P.C. or 
Section 9, 12 and 13 of the Hindu Marriage 
Act matter, I used to dispose such matters 
with orders as deemed fit and proper on the 
date of first admission and without notice, 
however keeping scope of review open 
for the party aggrieved. I found maximum 
five cases out of 1000 disposals came 
back by way of review and/or recalling at 
the instance of husband involved. In my 
practice days, I had marked a respected 
Judge of this Court, who ultimately retired 
as the Chief Justice of India, in sitting in 

Court No.10 was even disposing Civil 
Revisions involving Trial Court rejection or 
allowing of miscellaneous matters at the 
stage of admission but however, keeping 
the scope open for Opp.Party, if aggrieved 
to ask for review, so that trial may not be 
unnecessarily delayed and/or affected.

12. Suggestions on Writ Appeals

 I have one bad experience that though a 
few judgments of Single Judge taken in 
writ appeals, the writ appeals very often 
admitted with stay of judgments and such 
writ appeals do not see final disposal for 
years. Such pendency creates a doubt 
in the mind of Single Judge and as a 
consequence, subsequent or pending 
Writ Petitions on same line get stuck 
unnecessarily.

13. On Judges appointment on the way 
easing backlogs.

 In my opinion if Indian Judiciary will be 
giving its actual judges strength in each 
High Court then there may not be so 
much backlogs. Each High Court based 
on inflow of cases over years, disposal 
strength, support of otherwise manpower 
after involving a technical expert opinion 
through committees headed by senior 
judges provided for specific requirement. 
Unfortunately, I find no High Court in India 
is ever getting its full strength. Presently, 
some High Courts functioning at 75% of 
strength, some High Court with 50% to 
60%. Some High Courts even at 40% 
strength. I do not think there is dearth in 
eligible advocates in any High Court. If 
we can pick up our Chief Justice of India, 
at least a month ahead of vacancy in 
such post why cannot there be selection 
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of Judges at least one month prior to 
vacancy being caused by initiating process 
of selection may be through whatever 
modes in the field. I am involved in this 
High Court for over 37 years; 29 years 
as an Advocate and almost 9 years as 
a Judge of this High Court. I share here 
some suggestions, particularly on finding 
suitability. There is good practice followed 
by the Ministry of Law and Justice where 
in case of anticipated vacancies in the 
Post of Chief Justice, the Law Minister 
writes to the Hon’ble Chief Justice of India 
to recommend the name of next Chief 
Justice, then why such practice cannot be 
followed in asking High Court Collegium 
recommendation on names of Advocates 
or District Judges as the case may be to be 
elevated by writing to the Chief Justice of 
particular High Court at least three months 
ahead of such vacancy so that next man 
will be ready to occupy the vacancy on 
the next date itself. With the system of 
Chief Justice from outside having specific 
assignments is getting opportunity to deal 
with selected advocates obviously very 
senior counsel, who mostly deals with 
Chief Justice’s assignments and a very 
very few experienced young counsel who 
usually appears before such Court and 
some particular Government counsel 
continuing for long time even in such 
court.   Similarly, sometime Judge No.1 is 
from outside. Above is also the situation 
here. There are so many good advocates 
also practising in so many Single Benches 
and may not have more Division Bench 
cases to their pockets and the Chief 
Bench; Judge 1 and Judge 2 all since hold 
Division Bench certainly unable to trace 

such lawyers. So my advice here will be, 
let Brother Judges completed at least 5 
years should be requested to provide 
their choices then the Collegium may 
commence its process of selection from 
amongst such pull. No doubt the Collegium 
is taking the final call. It is always quality 
in Judges shows good performance and 
quantity alone cannot be able to meet such 
exigency. In the prevailing system, there is 
possibility of non- consideration of quality 
Advocates. I may not hesitate to place 
here for long time our Chief Justice, Judge 
1 and Judge 2 were all from outside and 
one can imagine the difficulty in pickups 
unless each such Bench has variety of 
assignment and even functioning some 
time as single judge. While dealing with 
transfer of Judges to occupy the position 
of Judge 1 and Judge 2, the apex Court 
should also keep in mind to have at least 
one local Judge in the Collegium at least to 
avoid to have completely outside judges in 
collegium in any High Court in the Country. 
Further, to achieve no vacancy in any High 
Court, for my suggestion, there should 
be a High Level Committee at apex level 
even including Chief Justices of some 
High Courts and senior judges of High 
Court under able Coordinator to function 
at least three months to follow timely filling 
up vacancy in each of the High Courts. 
Once we give full and qualitative strength 
to every High Court, we will surely find 
drastic reduction in pendency and once 
this achieved, there may be possibility to 
think over reducing the strength of each 
High Court of course dependent on case 
position ratio in each High Court.

 Here, I would like to give a statement on 
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number of judges and pendency for over 
20 years published in a vastly circulated 
English Newspaper, “The Times of India”, 
Bhubaneswar Edition in its Publication 
dated 29.8.2022. As per the data as on 
1st August, 2022 mentioned therein, the 
number of Judges is 1108 and the total 
pendency of cases is 2.52 lakh.

“No. of Judges & Pendency in 25 High 
Courts

Total sanctioned - 2014  -984

Strength of Judges - 2022  - 1,108

Working Strength - 2014  - 639

    - 2022  - 728

Vacancies   - 2014  - 345

    - 2022  - 380

New Posts created since -2014  - 124 

Pendency of Cases - 2014   - 41 Lakh

    - 2022   - 60 Lakh

(Note: The 2022 data is as on Aug, 1 : (Source: 
Union Law Ministry)

14. Suggestions on assignment

 It is my sincere request while considering 
assignment of particular subjects to the 
Judge having expertise, it is better if the 
Judges having long career should be made 
part of the Division Bench with different 
assignment for at least their hearing and 
experience which will ultimately benefit 
in achieving speedy justice when these 
Judges are entitled to lead Division Bench.

 - Judges appointed from Bar but 
for short period should be having 
expertise in local laws or civil or 
criminal, this will also achieve the goal 

of speedy justice.

 - With 11 thousand Criminal Appeals 
pending in High Court, High Court 
needs dedicated Bench(s) to hear 
Criminal Appeals but with rotation of 
Judges holding such Bench at least in 
six months and this Bench should not 
be assigned with any other matter.

 I would like to give an example here that 
I have in my career as a Judge has been 
in assignment with Revenue Laws may be 
with almost a year gap. Whenever I sat 
in such Bench I have decided so many 
matters on OLR Act, Regulation-II of 1956, 
OPLE Act, OCH & PFL Act, Mutation 
Manual etc. and matters under the Survey 
and Settlement Act but in my next sitting, I 
marked, even after a year gap, there is not 
a single above subject matter got disposed. 
There should always be rotation of all 
subjects to provide experience and skill in 
all Judges taking up single assignments. I 
have the assignment in service matters for 
quite a long time. I have also opportunity 
of holding Civil Bench for quite a long time 
and to my experience, my practice as an 
Advocate worked out. My view here will be 
irrespective of past experience, all Single 
Judges should get different assignments 
but in rotation, which will not only enhance 
their skill and experience but certainly 
reduce the huge backlog.

 

 JAY HIND

 BANDE UTKAL JANANI
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reforms involving the rights of under-trials, 
protection of the environment, gender equality, 
protection of vulnerable classes of society and 
women, primary education, higher education 
as well as higher technical fields of education, 
improvement of public health and public health 
services, food and nutrition for the economically 
weaker section, freedom of expression and 
speech including freedom of the press, privacy 
of individuals, planned development of old cities 
like Cuttack, development of natural resources 
including resources held by the State in public 
trust such as mineral resources and so on and 
so forth.

 It is a great achievement that today the 
Orissa High Court has emerged as one of the 
most modern and technology-driven courts in 
the country. The High Court has been at the 
forefront of adopting technology to make the 
justice delivery process efficient and accessible 
through initiatives such as digitization of records, 
adoption of e-filing, publishing judgments and 
orders on the website of the Court. Technology 
has also been adopted in the administrative work 
of the Court by implementing Odisha Judicial 
Workflow Automation System (OJWAS). The 
Orissa High Court, to increase access to justice 
and to ensure opportunities for securing justice 
for the citizens of the State across its length 
and breadth, has made the unique initiative of 
establishing virtual courtrooms of the High Court 
at twenty places across the State that has helped 
people to get access to justice at their doorstep. 
To enable vulnerable witnesses to participate in 
a trial without any fear, without compromising the 
right of the accused to a fair trial, Vulnerable 
Witness Deposition Centers have been 
established in all 30 districts of the State.

 Successive Chief Justices have formulated 
various ways and means of providing speedy 
justice. This Court has been promoting 
alternative dispute resolution through Lok 
Adalats, Mediation, and Arbitration. A dedicated 
Aain Seva Bhawan has been established to 
provide all these legal services to the citizens in 
one place.

 Many activities have been taken up by 
this Court in the pursuit of achieving excellence 
in the sphere of law. There have been several 
initiatives for enhancing knowledge through 
technology, such as providing a facility for 
e-filing of cases throughout the State, provision 
of an e-library for the lawyers at the district level 
as well as the outlying stations.

 This Court has been striving to play the role 
of a transformative institution, for transforming 
the unequals into equals and achieving the 
constitutional goals of equality before the law 
and equal protection of the law. May all of 
us rededicate ourselves to maintaining high 
values and ethos and the standards set by the 
predecessors, who adorned this institution for 
the pursuit of achieving excellence in the delivery 
of justice and the administration of justice. We 
have to continuously strive hard by maintaining 
the determinative role in the development of 
law. All the stakeholders must strive to uphold 
the greatness of this Institution, high standards 
of professionalism, and commitment to justice.
May we reiterate the solemn assurance to the 
citizen that rights shall be safeguarded and 
their just causes are to be espoused whenever 
called upon.
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an automaton; human beings have to man 
it. It therefore, becomes imperative that the 
person who mans the system is himself alive 
to the demands of justice in all his dealings. 
Otherwise, it would be a mismatch between the 
ideals sought to be achieved and his actions.

Few examples would suffice:

 A judge trying a case of cruelty (Section 
498-A IPC) against a woman finds serious 
allegations leveled by the woman against her 
husband and in-laws, ones that appear on 
the face of it, outrageous. But when the judge 
searches for evidence of the misdemeanors 
he finds none. He is caught in the conflict 
between morality and justice. Regardless, he/
she goes on to convict the accused holding 
it necessary to ‘curb the growing menace of 
crime against women in the society’. In another 
case, an accused is found entitled to default 
bail for non-submission of charge-sheet in time, 
yet the judge rejects his prayer ‘looking at the 
huge quantity of contraband seized from his 
possession and the possible impact it would 
have on the young people of the society.’ The 
mandate of Article-21 is thrown to the winds 
as the liberty of the accused is continued to be 
trammeled regardless of the fact that it is not in 
accordance with procedure established by law.

 Both judges may have felt morally 
justified to act in the manner described. But was 
it justice?

 A heightened sense of morality or anxiety 
to deter similar crimes from being committed 
may be a laudable trait but justice demands 
something more. As already discussed, justice 
is giving to a person what is due to him. One 
may argue that having committed the crime the 

accused was entitled to punishment. But there 
lies a subtle but potent distinction between 
what the judge thinks to be morally or ethically 
correct and what is legally expedient. In the two 
examples cited, both judges exceeded their 
briefs by digressing into areas that were, strictly 
speaking not within their domain.

 Yet another judge notices the lack of 
evidence but still convicts the accused with a 
thought tucked in the corner of his mind, ‘let 
the man get his relief from the higher court, 
why should I take the risk of incurring wrath of 
my superiors?’. So, the man languishes in jail 
despite lack of evidence against him while the 
judge, fearful of castigation by his superiors 
feels himself ‘safe’ for not having committed any 
misadventure. 

 On the other hand, in a case where a 
young girl is gang-raped and murdered with her 
dead body thrown into a pond, the judge finds 
no legally admissible evidence connecting the 
accused persons to the crime. He is shocked 
by the horrific crime personally but not finding 
any evidence, he finds himself legally obliged to 
acquit them. He does so. The media or even the 
theologians may cry foul but the judge must be 
held to have acted as per the norms of justice. 

 The point is judges cannot be guided by 
considerations of morality, ethics, social norms 
and the like. It would be a travesty of their oath 
to act ‘without fear and favor, affection or ill-will’. 
He must essentially have an innate sense of 
justice ingrained in his very vitals, as it were and 
be conscious of it at all times while discharging 
his duties. If he possesses it, he would hardly 
falter on his path, for his vision would then be 
trained on truth and truth alone. 
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 The Dharmashashtras have set lofty 
standards for judges.

 DeLee&ve³ee&JegYeew yegodOJee Oecee&Oeceez ®e kesÀJeueew~ JeCe&¬eÀcesCe 
meJee&efCe HeM³esled keÀe³ee&efCe keÀeef³e&Ceeced~~24~~
 Understanding both ‘desirable’ and 
‘undesirable’ to be only ‘justice’ and ‘injustice,’ 
he shall look into all the suits of the suitors.

 jepee leg Oeeefce&keÀeved meY³eeved efve³egkeÌle megHejeref#eleeved~ 
J³eJenej Oegjb yeesOeb ³es mekeÌleë meodYeeJe FJe~~ Oece&MeeðeeLe& 
kegÀMeueë kegÀueerveë mel³eJeeefoveë~ Meceë Me$eew ®e efce$es ®e legHe&mes 
®³egë meYeemeoë
 Let the King appoint, as member of the 
courts of justice, honourable men of proved 
integrity, who are able to bear the burden of 
administration of justice and who are well-
versed in sacred laws, rules of prudence, who 
are noble and impartial towards friends or foes.

 Knowledge of the laws is an essential 
pre-requisite of a judge but then, of what avail 
is such knowledge if it is not applied along with 
a sense or consciousness of justice. Bereft of 
this, a judge may sentence a person who steals 
a diamond ring out of greed and a person who 
steals a loaf of bread out of sheer hunger with 
the same punishment.

 These are undoubtedly, simplistic 
examples but do prove the point that knowledge 

is necessary but not sufficient to dispense 
justice.

 A lot depends on the judge as a person 
too. Imagine a judge with a troubled marriage 
dealing with matrimonial cases in his court. 
More often than not, he would have that tiny 
prompt of his mind now and then to view the 
opposite gender as the villain, leave aside the 
evidence or the lack of it on record. If he can 
rise above such promptings, he would have a 
better chance of handing out the right verdict in 
the end. It depends on how strongly conscious 
he is of the principles of justice. 

 One may even go to the extent of saying - 
a good man may be a bad judge but a bad man 
can never be a good judge!  ‘Bad’, as in a general 
sense to depict a man without the fundamental 
qualities required of a judge, foremost of which 
is consciousness of justice.

 To sum up, it takes a lot to be a judge, 
greater still to fulfill the expectations of society. 
It is only with a strong consciousness of justice-
innately ingrained – that it can be achieved. 

 And this seems to be the need of the hour.
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of Odisha. Subsequently, by virtue of Section 
4 of the Extra-Provincial Jurisdiction Act, 1947 
(XLVII of 1947) read with the Notification of the 
Government of India in the Ministry of States 
No.172-I.B., dated 23.03.1948, amendment 
was brought to the Administration of Odisha 
States Order, 1948, whereby “for the words, 
‘Province of Odisha’ or ‘Odisha’ wherever they 
occurred in the Odisha Sales Tax Act, 1947, 
the words ‘Odisha State’ was substituted. The 
Odisha Sales Tax Act, 1947 came to be applied 
in the “Mayurbhanj State” vide Government 
of Odisha in Home Department Notification 
bearing No.6604-States, dated 1st April, 1949, 
in exercise of powers conferred under Section 
4 of the Extra-provincial Jurisdiction Act, 1947 
(XLVII of 1947) read with the Notification of the 
Government of India in the Ministry of States 
No.388/P-48, dated the 31st December, 1948.

 Initially twenty-eight items were selected for 
levy of tax on sale of such items. With passage of 
time not only all articles not specified elsewhere 
in the schedule of goods were subjected to 
tax, but certain items were slated for claiming 
exemption by dint of notification issued under 
Sections 6 and 7. Gradually, certain goods were 
specified for levy of tax at the first point of sale 
and at the purchase point with the same rate of 
tax as that of sale of goods by virtue of power 
conferred under Section 8. Said provision 
conferred on the State Government the power 
to notify the points in the series of sales or 
purchases by successive dealers at which any 
goods or classes or description of goods may 
be taxed or exempted from taxation. However, 
said provision provided that goods shall not be 
taxed at more than one point in the series of 
sales or purchases by successive dealers.

Introduction of Taxation on Contracts 
Excluding there from Labour and 
Service Charges and the like charges 
for the purpose of Levy of Sales Tax:
 A piquant situation was faced when 
unworkability as to levy of sales tax on 
composite or turnkey contracts arose which 
was unsuccessfully defended by the tax-
gatherers before the Supreme Court. In State of 
Madras Vrs. Gannon Dunkerley & Co. (Madras) 
Ltd., (1958) 9 STC 353 (SC) = AIR 1958 SC 
560 it was held that there can be no sale unless 
there is an agreement between the parties for 
the purpose of transferring title to goods which 
presupposes capacity to contract, that it must 
be supported by money consideration and as a 
result of the transaction, property must actually 
pass in the goods. Law imposing sales tax is 
a law relating not to sale of goods, but to tax 
on sale of goods. It is not one of the matters 
enumerated in concurrent list of Schedule VII 
of the Government of India Act, 1935, or over 
which dominion Legislature is competent to 
enact law. But it is a matter exclusively within 
the competence of the Provincial Legislature 
under Entry 48 of the List II. Thus, while sales 
tax could be levied on transfer of property in 
goods, supply of services could not.

 In order to obviate such position, the matter 
was referred to Law Commission of India which 
in its 61st Report suggested various ways to 
contain problem to levy tax on goods involved in 
the composite/indivisible contracts. The Sixty-
first Report of The Law Commission of India 
inter alia examined the following alternatives:

 (a) amending State List, Entry 54, or

 (b) adding a fresh entry in the State List,

 or
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 (c) inserting in Article 366 a wide definition  
 of ‘sale’ so as to include works contracts.

 The Commission preferred the last one. 
Accordingly, clause (29A) was sought to be 
inserted in the definition clause, i.e., Article 366 
of the Constitution of India vide the Constitution 
(Forty-sixth Amendment) Bill, 1981. To 
circumvent the disability of the State Legislatures 
in subjecting certain objects of taxation as they 
were considered as service rather than goods, 
amendment to the Constitution was brought in 
by introducing said Bill in Parliament. The Bill 
being passed, an Act called “The Constitution 
(Forty-sixth Amendment) Act, 1982” came to 
exist which successfully widened the scope of 
definition of “sale”, granting power to the State 
Legislature to promulgate relevant laws.

 The Supreme Court then expressed its 
view in Geo Miller & Co. Pvt. Ltd. Vrs. State 
of MP, (2004) 136 STC 241 (SC) that, Article 
366(29A) does not define the term “sale”, but 
enlarges its scope by including transfer of 
goods in the execution of works contract within 
this definition of sale. 

 In tune with the Constitutional amendment, 
the Odisha Sales Tax Act, 1947 brought to force 
the Odisha Sales Tax (Amendment) Act, 1984, 
by amending the term “sale” in clause (g) and 
inserting the term “works contract” in clause (jj) 
in Section 2.

 In Srei International Finance Ltd. Vrs. 
State of Odisha, (2008) 16 VST 122 (Ori) it 
was held that any State law with respect to 
“deemed sales” covered by sub-clauses (a) to 
(f) of clause (29A) of Article 366 must conform 
to the requirements of Article 286 and the 
provisions of the Central Sales Tax Act, 1956. 
For the purposes of taxation, a “deemed sale” 

cannot be distinguished from “ordinary sale. 
With the amendment of Article 366, both the 
“actual sale” and the “deemed sale” fall within 
the same genre. As a result of the Forty-sixth 
Amendment, the contract which was single and 
indivisible has been altered by a legal fiction into 
a contract which is divisible into one of goods 
and other for supply of labour and services and 
as a result such a contract which was single 
and indivisible has been brought at par with a 
contract containing two separate agreements. 

The Introduction of Service Tax:
 This possibly prompted the Central 
Government to think about taxing service 
element. The year 1994 confronted with 
introduction of Chapter V in the Finance Act, 
1994, whereby service tax was sought to be 
levied for the first time by the Union Government. 
Though Entry 9C was inserted in List-I to the 7th 

Schedule appended to the Constitution of India 
delineating field “taxes on services” by way of 
the Constitution (Eighty-eighth Amendment) Act, 
2003, it was not given effect to. However, service 
tax continued to be levied by virtue of powers 
under Article 246 under the field envisaged in 
Entry 97 – “Any other matter not enumerated in 
List-II or List-III including any tax not mentioned 
in either of those Lists”- of List-I appended to 
the Seventh Schedule. The validity of such levy 
of service tax was carried up to the Supreme 
Court which held that by virtue of constitutional 
amendment, a contract of catering is treated as 
a composite contract for supply of goods, which 
involved both service as well as sale. By legal 
fiction it is treated as deemed sale, empowering 
the State Legislature to levy sales tax/value 
added tax by virtue of the power conferred 
on them by Entry 54 of List II of the Seventh 
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Schedule to the Constitution, in so far as value 
of goods involved in the execution of contract. 

 Though the 46th constitutional amendment 
enabled the State to provide for levy of tax on 
composite/indivisible/turnkey contracts, which 
involved both transfer of goods and supply of 
services, by bifurcating “labour and services”, 
the Centre could not levy service tax on such 
contracts. Nevertheless, while answering the 
question:

 “whether, service tax could be levied 
on Composite Works Contracts prior to the 
introduction of the Finance Act, 2007, by which 
the Finance Act, 1994 came to be amended to 
introduce Section 65(105)(zzzza) pertaining 
to Works Contracts?”,  the Supreme Court 
was candid in Total Environment Building 
Systems Pvt. Ltd. Vrs. Deputy Commissioner of 
Commercial Taxes, (2022) 17 SCR 883 to hold 
that:

 “……service tax was not leviable on the 
indivisible/composite works contracts….”

Shift of Taxation Policy to Integrate 
Levy of Tax on Sale of Goods and 
Supply of Services:
 Globalization of trade, investments and 
services necessitated reforms in the economic 
structure of the State. The efforts to reform 
India’s tax system began in mid-1980s when 
the Government announced a Long Term Fiscal 
Policy, 1985. This policy recognized that the 
fiscal position of the country is going downhill and 
there was a need to make changes in the taxation 
system. In that decade, a technical group, to 
review and rationalize the Central excise, was 
established which led to introduction of Modified 
System of Value Added Tax (MODVAT) in 1986..

 By introduction of the Odisha Value Added 
Tax Act, 2004, single-point taxation system 
as in vogue was done away with and multi-
point destination/consumption based taxation 
system has been put in place with facility of 
availing input tax credit (commonly known as 
“ITC”). The objective of implementation of VAT 
Act in lieu of Sales Tax Act was to boost the 
economic perspective of the State so that it 
targeted to benefit common people, traders and 
industrialists. Such introduction of VAT regime 
strived for replacing annual assessment system 
with self-assessment system of determination 
of taxes.

Hurdle in Implementation of pure Vat:
One of the major hurdles in the introduction 
of a complete value added tax in India was 
the constitutional sharing of taxing powers 
between the Central Government and the 
State Governments. Whereas excise duties 
and service tax were being leveled by Central 
Government, sales tax was under the domain 
of the State Governments. Thus, introduction 
of VAT was considered to be forerunner for 
transforming into the harmonized GST regime 
with mechanism for the Centre and State to act 
in tandem for the general revenue. 

Entering into GST regime:
The Constitution (One Hundred First) 
Amendment Act, 2016 allows both the Centre 
and States to levy respective Goods and 
Services Tax (GST) simultaneously.  Before the 
2016 amendment, taxation powers were divided 
between the Centre and the States.  The 2016 
amendment replaces various Central and State 
taxes such as excise duty, service tax, sales tax, 
entry tax and entertainment tax with GST. While 
most of the goods and services are covered 
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within the domain of GST, alcohol for human 
consumption and petroleum products are kept 
outside its purview. Under the GST framework: 

 (i) the Centre levies and collects the   
  Central GST, 

 (ii) the States levy and collect the State  
  GST, 

 on supply of goods and services within 
the State, i.e., GST on intra-State transactions 
of sale of goods and supply of services.  It is 
the subject of the Centre to levy the Integrated 
GST (IGST) on inter-State supply of goods and 
services, and apportion the State’s share of tax 
to the State where the goods or services are 
consumed. The 2016 Act requires Parliament to 
compensate States for any revenue loss owing 
to the implementation of GST. 

Impetus to the tax-payers:
 The concerned are required to manage 
their affairs in such a manner that they can 
avoid taxation, if they are so advised. In the 
words of the Hon’ble Supreme Court “Every 
person is entitled so to arrange his affairs as 
to avoid taxation, but the arrangement must 
be real and genuine and not a sham or make-
believe…” [videJiyajeerao Cotton Mills Ltd. Vrs. 
CIT, (1958) 34 ITR 888 (SC)]. 

Caution to the tax-gatherer:
 Our own High Court in Larsen & Toubro 
Limited Vrs. State of Odisha, (1998) 111 STC 
75 (Ori) and Boskalis Dredging India Private 
Limited Vrs. STO, (1999) 112 STC 113 (Ori) 
described the taxing authority as “watch-dog”, 
but advised not to be “blood hound”. 

Introspection:
 One can thus easily visualize that 
transformation of the General Sales Tax regime 

(when the Odisha Sales Tax Act, 1947 was in 
force) into the Goods and Services Tax regime 
via VAT regime leads to conversion from single 
point-levy concept to multi-point levy with 
scheme for availing input tax credit. Whether the 
pious objective for which such transformation 
was conceived and implemented throughout 
the territory of India to bring about uniformity in 
indirect tax structure, to particularize ruling out 
cascading effect of tax, is achieved, is best left 
to be perceived by the readers.

 Being thus the nature and characteristic of 
‘tax’, its evasion and avoidance cannot be ruled 
out. To conclude, the following extract from 
McDowell & Company Limited Vrs. Commercial 
Tax Officer, (1985) 59 STC 277 (SC) would be 
pertinent:

 “The shortest definition of tax avoidance 
that I have come across is ‘the art of dodging tax 
without breaking the law.’ Much legal sophistry 
and judicial exposition have gone into the attempt 
to differentiate the concepts of tax evasion and 
tax avoidance and to discover the invisible line 
supposed to exist which distinguishes one from 
the other. Tax avoidance, it seems, is legal; tax 
evasion is illegal.”

 So, a clear message has to percolate to 
all quarters that the State administration and 
the judiciary- at all levels- do not beseech to 
protect the violators of the provisions of the 
GST Act which will help in enhance realization 
of the revenue which otherwise gets stuck in 
unnecessary litigations. Readers of this article 
may ponder whether the application of stringent 
provisions of drastic measures be subject to the 
following:

“As the leech, the calf, and the bee take their 
food little by little even so must the king draw- 
from his realm moderate annual taxes.” - MANU.
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consequences. The decision was upheld by the 
Hon’ble Supreme Court and continues to be 
cited widely in Courts across the nation.

 In Jogendra Nahak v. State of Orissa, 
1999 CriLJ 305, the Hon’ble High Court 
held that the Investigating officer cannot be 
compelled to examine anyone as a witness. 
The Supreme Court affirmed the decision and 
added that it was not open for a Magistrate to 
record statements of those approaching them 
directly.  In Thogorani v. State of Orissa, 2004 
(II) OLR 183, it was held that collection for blood 
samples for DNA testing would not be a violation 
of the right to privacy or the right against self-
incrimination.

 Right from its inception our High Court has 
been a beacon of hope for the helpless and its 
doors have always been open for the voiceless 
and destitute. In A. Narain Murty & anr. V. The 
KingILR 1949 Cuttack 244, the Hon’ble High 
Court of Orissa recognized that a prisoner’s 
right to legal assistance was a basic right that 
was integral to citizens of a free country. The 
judgment was ahead of its time given that the 
Constitution of India had not yet come into 
force at that time.The Hon’ble Court, in Bhaskar 
Nayak v. State of Orissa, 84 (1997) CLT 392, 
mandated urgency in cases involving petty 
crimes considering the right to a speedy trial 
guaranteed under Article 21of the Constitution.
In Oriental Fire and General Insurance Co. Ltd. 
v. Brajakishore Sahu, 61 (1986) CLT 394, the 
Hon’ble High Court directed the creation of a 
special cell in the State Legal Aid and Advice 
Board for providing legal services to the 
claimants of motor accidents. This step was 

taken to minimize litigation costs even before 
the Legal Services Authorities Act, 1987 came 
into force in 1996.

 Continuing with the tradition of 
safeguarding public interest and human rights, 
the Hon’ble High Court has recently taken 
formidable steps in dealing with public interest 
litigation. In Krushna Prasad Sahoo v. State 
of Orissa and 2021 SCC OnLine Ori 216, the 
Hon’ble Court has given directions for monitoring 
the conditions of prisons and initiated multi-
stakeholder consultations for introducing prison 
reforms.  In Bipin Bihari Pradhan v. State of 
Odisha 2021 SCC OnLine Ori 1089, the Hon’ble 
High Court constituted a committee to look into 
the adequacy of healthcare facilities for leprosy 
patients in the State. In line with the objectives 
of the Ramsar Convention, the Hon’ble Court 
periodically monitors the maintenance as well 
as restoration of the biosphere around the 
Chilika Lake. Pursuant to a news report citing 
the death of 800 Olive Ridley turtles in the State, 
the Hon’ble Court took suo motu cognizance of 
the issue and is actively supervising the efforts 
in this regard. 

 The High Court of Orissa has been making 
strides in digitisation with the establishment 
of the Record Room Digitisation Centre 
and installation of e-reading devices in the 
courtrooms. The Hon’ble High Court has led the 
way in adopting technological tools, in fulfilment 
of its mandate to make justice more accessible. 
In 2021, as an initiative to increase transparency 
in the judicial process, the proceedings of the 
High Court of Orissa began to be live-streamed. 
In 2023, for the first time in the country, ten virtual 



Souvenir 2023183

High Courts were inaugurated in ten districts of 
Odisha, equipped with video-conferencing and 
e-filing facilities. The initiative has improved 
accessibility for litigants as well as lawyers from 
different parts of the State. The stellar efforts 
made by the High Court of Orissa under the 
aegis of Chief Justice S. Muralidhar towards 
digitization has been greatly appreciated by the 
Supreme Court of India.  

 For the last 75 years, the Hon’ble High 
Court of Orissa has stood tall, in its and 
harboured not only great jurists and eminent 

lawyers but also holds the faith reposed on it 
by every single litigant who knocked its doors in 
the hope of justice. It is a testament to the efforts 
put in by every single legal assistant, clerk and 
administrative staff-member, who shoulder the 
institution and make every day transaction of 
justice possible. 

 As lawyers practising before this glorious 
institution, we have a duty to preserve and 
strengthen its rich legacy. We must be conscious 
of our duty towards the society and aid this 
Hon’ble Court in its pursuit of truth and justice.
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or person $1,000,000 with an upcoming case 
in front of the United States Supreme Court to 
wear AirPods and let our robot lawyer argue the 
case by repeating exactly what it says.”

 In another case, David Wakeling, head of 
London-based “Big Law” firm, Allen & Overy’s 
markets innovation group, first came across 
law-focused generative AI tool “Harvey” in 
September 2022. He approached OpenAI, the 
system’s developer, to run a small experiment. 
A handful of his firm’s lawyers would use the 
system to answer simple questions about the 
law, draft documents, and take first passes at 
messages to clients. The trial started small, 
Wakeling says, but soon ballooned. Around 
3,500 workers across the company’s 43 offices 
ended up using the tool, asking it around 40,000 
queries in total. The law firm has now to use the 
AI tool more widely across the company. One 
in four at Allen & Overy’s team of lawyers now 
uses the AI platform every day, with 80 percent 
using it once a month or more. Other large law 
firms are starting to adopt the platform too, the 
company says.

 The rise of AI and its potential to disrupt 
the legal industry has been forecast. But the 
rise of the latest wave of generative AI tools, 
with ChatGPT at its forefront, has those within 
the industry more convinced than ever.

 In a new initiative, the Supreme Court 
of India created history by using artificial 
intelligence software to start live transcription of 
hearings last month. The Supreme Court used 
the AI technology prepared by a Bangalore 
based start-up. The AI engine was used to 
translate court arguments into text during live 
proceedings of the constitution bench hearing 

on the Maharashtra political controversy.

 The company named Technology 
Enabled Resolution(TERES), was founded by 
three techies hailing from Bangalore, Vikas 
Mahendra, his brother Vinay Mahendra and 
Badarivishal Kinhal. The trio’s AI system helped 
the judiciary to put out the text of the hearing on 
the Maharashtra political controversy by evening 
on the same day. Union Minister of Law and 
Justice, Kiren Rijiju extended congratulations 
to the Chief Justice of India for using Artificial 
Intelligence for the first time in Judiciary. The 
Chief Justice of India has often been vocal 
about how the Supreme Court has begun to use 
AI to translate Judgments into local languages 
and has been encouraging other Lawyers to 
make the best of AI tech.

 In Hollywood movies beginning from the 
Terminator series and the Matrix right upto Johny 
Depp’s Transcendance in 2014, it has been 
illustrated as to how AI has become Sentient or 
self-sustaining. That future if not already begun 
is close to beginning. AI is learning by the 
nanosecond. AI applications are most visible 
in the field of Mergers and Acquisitions and 
Intellectual Property Rights Law. Here AI bots 
can be leveraged to crawl through thousand of 
pages of documents and images and can put up 
red flags while conducting due diligence for an 
acquisition or carrying out a Trademark search.

 There will be many views and questions 
as to how AI can never replace a well-trained, 
crafty and split second presence of mind of a 
human lawyer in the Court Room where Court 
Craft is uncodified and cannot be processed 
by a machine so as to read the mind of a 
Judge through their questions, mood and facial 



Souvenir 2023 186

expressions. But isn’t the same AI transcribing 
the arguments of India’s most reputed Counsels 
before the Supreme Court? It is already and 
is not (yet) out to obliterate the Human ability 
of learning through service of skill, leave 
alone Legal Arguments, Drafting and litigation 
strategy. But if it could go from appealing 
parking tickets in America in 2016 to answering 
Legal Questions at Big Law firms to transcribing 
complex Supreme Court of India arguments, 
how long before it could begin drafting appeals?

Views-
 1. AI is good at recognizing patterns from 

data that is already fed to it to learn. 
But the ability to formulate a legal 
proposition that is based not only upon 
patterns but the context in which the 
proposition is to be made will continue 
to evade it for some time to come due 
to the complexity of use of language 
and expressions in law. 

 2. Bias - Data is not properly curated 
and removed of all bias, if fed into AI 
systems, will render the AI being biased 
in its decision-making. This aspect is to 
be explored 

 3. Unpredictability - A truly aware system 
will make independent decisions, 
independent of its human creators. 

What will then be the driving factor 
behind such decision making? What 
limitations must an AI be inherently 
subjected to so that its actions do not 
prejudice human interest and well-
being?

 4. Correctness in decision making - To 
understand a query and formulate an 
answer in real time is commendable. 
However, construction of grammatically 
correct sentences does not imply that 
the responses are correct. More often 
than not, AI will form a well-structured, 
grammatically sound paragraph in 
response to a contextual legal question 
that may be totally wrong. Try asking 
it a question on whether an intra-
court appel is maintainable when the 
dismissal of a writ petition from the 
order of an appellate authority under 
the Payment of Gratuity Act is under 
challenge.

 5. What should be extent of its use in the 
legal field and how should it be used in 
the legal profession?
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him which was a matter of great pride for the High 
Court of Orissa and the lawyer community of 
our State. Subsequently, Justice A.K Pattanaik, 
and Justice Dipak Mishra were also elevated 
to the Supreme Court. Orissa High Court has a 
formidable reputation of having produced some 
great lawyers who were also eminent social 
figures. They had besides achieving excellence 
in the legal profession also contributed very 
very substantially and remarkably to the society 
and to social causes. 

 Within a few years thereafter, another 
group of eminent Advocates were  designated 
as Senior Advocates by the High Court of 
Orissa, prominent among them  were Mr. Bijan 
Ray, Mr. Bijay Pal, Mr. Jagannath Pattanaik, 
Late Amal Krishna Ray, Late S. B. Nanda 
and Jugal Kishore Tripathy. There have been 
many other highly distinguished and illustrious 
Senior Advocates, since then who have all had 
a formidable range of practice but the paucity 
of time and limitation of space prevents me 
from embarking upon an attempt to chronicle 
their achievements. Some amongst them are 
late Rajat Rath, Late Ashwini Kumar Mishra, 
Late Biswamohan Pattanaik, Late Ganeswar 
Rath, Mr. Saktidhar Dash, Mr. Sanjit Mohanty, 
Mr. Jayant Rath, Mr. Ishan Mohanty, Mr. R.K 
Mohanty, Mr. Jagandhu Sahoo, Mr. Budhadev 
Routray, Mr. Manoj Mishra, Mr. Dharanidhar 
Nayak, Mr. J.K Mishra, Mr. Y. Das, Mr. S. K. 
Padhi and Late Puranjan Roy. Similarly, the 
Benches subsequently also have seen many 
erudite and eminent Judges like Justice Mr. 
P.K Mishra, Justice Mr. B.P Das, Justice Mr. 
L. Mohapatra, Justice D.M Pattnaik, Justice  
Mr. Pradip Mohanty, Justice Ratnakar Das, 

Justice M.M Das, Justice Pramath Pattnaik, 
Justice Ch. P.K Mishra, Justice P.K Tripathy, 
Justice Indrajit Mahanty, Justice Sanju Panda, 
Justice S. K. Mishra (Now Chief Justice of 
Jharkhand High Court), Justice C. R. Dash(Now 
Judge at Calcutta High Court) and many 
others. They have all left behind their stamp of 
immense scholarship and wisdom as reflected 
in their judgment and now the baton has passed 
on to the new Judges who have been elevated 
in last few years and they hold extraordinary 
promise to carry forward the torch of Justice 
for the years to come and vindicate the great 
tradition of our High Court and live upto the 
high standards set by their forebearers. I would 
be failing in my duty, if I do not mention about 
the excellent work done by the present Chief 
Justice Dr. S. Muralidhar alongwith his highly 
learned and illustrious colleges particularly in 
becoming the torch bearers in the entire country 
in initiating the process of digitization of case 
records and computerisation. Orissa High Court 
stands second to none in such endeavour. 

 Orissa High Court has also has had very 
eminent Senior Counsels who have graced the 
office of the Advocate General during my tenure 
of practice starting from Late Sovesh Chandra 
Roy, Late Indrajit Roy, Late Jayant Das, Mr 
Jagannath Patnnaik, Mr Ashok Mohanty, Mr 
Bijay Krushna Mohanty, Mr. S.P Mishra and Mr. 
Ashok Parija (at present).

 The last few years have also seen 
the advent of very bright and hardworking 
youngsters into this noble profession, who have 
been excelling as junior counsels and hold out 
great promise for the future.
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Chandra Patro who screamed aloud 
saying that the Nepali had injured him. 
In the meantime other injured persons 
also raised a cry of distress and then 
the respondent stopped attacking the 
people. It was subsequently discovered 
that the persons whom he attacked 
and injured were some female Majhis 
of the locality who had collected under 
a ‘Mohua’ tree with a hurricane lantern 
for the purpose of gathering ‘Mohua’ 
flowers at that hour of the night. In 
consequence of the indiscriminate 
attack by the respondent with his ‘Kurki’ 
one Gelhi Majhiani was killed, and two 
other females namely Ganga Majhiani 
(P.W. 28) and Saunri Majhiani (P.W. 27) 
were grievously injured. In addition, 
Krishna Chandra Patro (P.W. 26) as 
stated above, was also injured.”

 3. The Sessions Judge acquitted Ram 
Bahadur Thapa by accepting the 
defence available u/s. 79 of Indian 
Penal Code, 1860 (mistake of fact). 
The Hon’ble High Court confirmed 
the order of acquittal. It would be 
pertinent to mention that this case is 
often discussed while analysing the 
defence available under Section 79 
IPC. The Division Bench relied on three 
judgments and held inter alia:

  “9.  The benefit of Sec. 79 I.P.C. is 
available to a person who by reason of 
mistake of fact in good faith, believes 
himself to be justified by law in doing 
an act. In view of the clear evidence of 
P.W. 29 to the effect that the respondent 

thought that he was attacking ghosts 
he would be entitled to the benefit 
of that section, unless from the facts 
and circumstances established in the 
case it can be reasonably held that 
he did not act in good faith. Good faith 
requires due care and attention — see 
Section 52 I.P.C., but there can be no 
general standard of care and attention 
applicable to all persons and under 
all circumstances. As pointed out in 
Emperor v. Abdool Wadood Ahmed, 
ILR 31 Bom 293 :

  “The standard of care and caution must 
be judged according to the capacity and 
intelligence of the person whose conduct 
is in question. It is only to be expected 
that the honest conclusion of a calm and 
philosophical mind may differ very largely 
from the honest conclusions of a person 
excited by sectarian zeal and untrained 
to the habits of reasoning.”

  “The question of good faith must 
be considered I with reference to 
the position of the accused and 
the circumstances under which he 
acts…………. The law does not expect 
the same standard of care and attention 
from all persons regardless, of the 
position they occupy — See Bhawoo 
Jiwaji v. Mulji Dayal, ILR 12 Bom 377

  “What is due care and attention depends 
on the position in which a man finds 
himself and vanes in different cases” 
-see Po Mye v. The King, 1940 Rang 
LR 109 (at p. 118) : (AIR 1940 Rang 
129 at p. 132).
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 10. The respondent is a Nepali servant, 
who was a new corner to the place. 
He was a firm believer in ghosts. The 
aerodrome had acquired a notoriety as 
being haunted by ghosts on Tuesday 
and Saturdays and this created in him 
almost a certainty that ghosts would be 
there at about midnight on that date. 
The party also left Rasgovindpur for the 
purpose of seeing the ghosts. Neither 
the respondent’s master (P.W. 29) nor 
his landlord (P.W. 26) made any effort to 
remove this impression from his mind. 
On the other hand they confirmed that 
impression by themselves offering to go 
with him for the purpose of seeing the 
ghosts….”

B. Conviction of a former Advocate  
 General for contempt; Reversal in  
 Supreme Court.
 Sarat Chandra Biswal vs. Surendra 
Mohanty [1968 SCC OnLine Ori 43: AIR 1969 
Ori 117: 1969 CriLJ 763]

 4. On 30th January 1968, one  
Sri Santosh Kumar Sahu filed a 
representation criticising certain 
events which took place at the flag 
hoisting event in the premises of 
High Court of Orissa on 26th January 
1968. The petition was signed by  
Sri Santosh Kumar Sahu, 
Advocate and was presented by  
Sri Dinabandhu Sahu as an 
Advocate appearing for him.

 5. Sri Dinabandhu Sahu was a senior 
member of the Bar, former Advocate 
General and a former Minister 

and he had put his signature in 
the vakalatnama appended to the 
representation filed by Sri Santosh 
Kumar Sahu.

 6. The Hon’ble High Court in 
paragraphs 89, 90 and 93 (of the 
report 1968 SCC OnLine Ori 43) 
recorded as follows

  “89. As regards the Advocates, 
Sri Dinabandhu Sahu stated in his 
affidavit that the inferences drawn from 
the impugned representation petition 
are “outcomes of misunderstanding 
of the whole situation”. Even so, 
both Sri Dinabandhu Sahu and 
Sri Raghunath  took the plea of 
justification asserting that under the 
Rules made under the Advocates 
Act, 1961 they had a right and duty 
to their client (Sri Santosh Kumar 
Sahu) to place his case fearlessly 
regardless of the consequences 
to themselves. We have already 
shown that such defiant justification 
is wrong as such duty cannot extend 
to the defence of unlawful acts of 
clients.

  90. At the stage of hearing all 
the opposite parties through their 
Counsel asked for forgiveness. On 
March 18, 1968—the first day of 
hearing—the learned Counsel Mr. 
A.S.R. Chari appearing on behalf 
of all the opposite parties asked 
for “forgiveness of the Court out of 
generosity” as he put it publicly in 
open Court, but nothing in writing 
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either by way of apology or even 
regret was tendered in Court.

  93. Opposite party No. 1 Sri Santosh 
Kumar Sahu is sentenced to pay a 
fine of Rs.800. As regards opposite 
party No. 2 Sri Dinabandhu Sahu, he 
not only signed the representation 
petition but is stated to have drafted 
and corrected it. As a very senior 
member of the Bar and as a former 
Advocate-General he is expected 
to have known better. We would 
accordingly direct him to pay a fine 
of Rs. 100. As regards opposite 
party No. 3 Sri Raghunath  who is 
also a fairly senior Advocate, his 
assertion that he had “no reason to 
regret his engagement in the cause” 
amounts to a plea or justification of 
his conduct; but in the circumstances 
we think it will suffice to issue a strong 
admonition and warning for his 
conduct. As regards opposite party 
No. 4 Sri S.F. Ahmed, having regard 
to the circumstances stated by him 
in his affidavit and in view of the fact 
that he is a junior Advocate with only 
about two years’ experience at the 
Bar, we would drop the proceedings 
against him with the hope that he will 
be more careful in future.”

 7. The matter was carried to the Hon’ble 
Supreme Court in Dinabandhu 
Sahu vs The State of Orissa 
(1972) 4 SCC 761 and the Hon’ble 
Supreme Court recorded as follows:

  “2. ………..Whatever may have 

been the justification for the High 
Court to initiate the proceedings in 
respect of a matter, which in the state 
of the atmosphere then prevailing 
was likely to create a suspicion, 
whether justificable or imaginary, 
in the public mind and particularly 
in the mind of the litigants, by the 
circumstance that a person who is 
a Respondent in a case where a 
judgment was reserved was given 
prominence and referred to in terms 
of praise or eulogy that situation 
had changed after the learned Chief 
Justice had given an explanation 
for the reasons why Dr.Mahtab was 
given a seat among the few selected 
persons at the Buffet lunch and 
other matters incidental thereto. The 
apology tendered was not merely 
an apology but was something 
more than an apology because 
what was asked of the Court out of 
its generosity was forgiveness; that 
this was sincerely meant is amply 
demonstrated by its being repeated 
again before us. We think that the 
contempt if any has been certainly 
purged in the manner in which the 
apology was given and the matter 
should have been set at rest there. 
It is no part of the judicial function to 
be vindictive or allow any personal or 
other considerations to enter in the 
discharge of its functions and since 
both the learned Chief Justice and 
Misra, J. would have been prepared 
to accept that apology if it was given 
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by the Appellants themselves and 
in writing and since Mr. Chari said 
that the Appellants would have been 
prepared to give such an apology 
in writing, if that was the only thing 
that was required and even now are 
ready and willing to do so we feel that 
the apology tendered on their behalf 
by their Senior Advocate can well 
be accepted and the proceedings 
closed. We accordingly allow the 
appeals, set aside the convictions 
and direct the repayment of the fine, 
if any, and close the proceedings.”

C.  Relief to a printing press during  
 emergency
 Amrit Kumar Bose v. State of Orissa, 
[1977 CriLJ 1169]

 8. On 25th June, 1975 the Central 
Government declared a state of 
emergency. The same continued till 
21st March 1977. On 4th July, 1975 
a press by the name of “Janaseva 
Printing Works” located at  Jew 
Lane of Cuttack was taken under 
police control. During the aforesaid 
period of emergency, the keys of the 
press building were not returned to 
the owner. He filed a writ application 
for getting back the possession of 
the press which was printing a local 
weekly paper by the name of “Rashtra 
Dipa” connected with the activities of 
the Rashtriya Swayam Sevak Sangh. 
The Hon’ble High Court was pleased 
to allow the prayer of the petitioner 
and direct the State Government to 

put the petitioner back into possession 
forthwith and the aforesaid judgment 
was delivered when the emergency 
was still in force. 

 9. Apart from the aforesaid case 
of a printing press, the Hon’ble 
High Court stayed the demolition 
orders of many buildings from the 
Mangalabag area of Cuttack which 
were issued in an adhoc manner 
taking advantage of the emergency. 

D. The malady of the racket of  
 arbitration
 State of Orissa v. Ganguram Chhapolia 
[1982 SCC OnLine Ori 47: AIR 1982 Ori 277: 
(1982) 54 CLT 214]

 10. The Hon’ble High Court while granting 
relief to the State Government made 
observations in paragraphs 6 and 7 
of the report 1982 SCC OnLine Ori 
47 which read:

  “6. From the proceedings of Feb. 
12, 1982, it does not transpire that 
the learned Subordinate Judge was 
alive to the principles. By a bald order 
Sri R.C. Kar, one of the persons 
named in the panel of names filed 
by the contractor, was appointed. It 
does not seem from the order that a 
hearing was given to the parties and 
the pros and cons in regard to the 
suggestion were considered. The 
Courts while selecting an arbitrator 
should bear in mind that the function 
is not just a routine function to be 
exercised casually or mechanically. 
Great stakes are very often involved 
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and a correct adjudication is very 
much dependant on the person, 
more on his integrity though no less 
on his competency. The State is 
not a “no party” before the law. Its 
exchequer is the exchequer of the 
people. It behoves us to remember 
that the parties before a court of 
law, the State as well as the private 
citizen, have the same rights and the 
same privileges.

  7.  It is permissible to deviate and 
consider a few related questions. 
If one were asked “what afflicts the 
State of Orissa?” The answer could 
be: “Inter alia, the malady of the 
racket of arbitration”. Arbitration of 
late is being considered as a sure way 
to overnight riches and affluence. It 
has become a big business.....”

E. The High Court is not a mere  
	 lifeless	 edifice	 of	 bricks	 and	 
 mortar standing on a parcel of   
 land.
 Bhabani Shankar  v. Secretary to the 
Government of Orissa, Home Department, 
[1991 SCC OnLine Ori 165: (1992) 73 CLT 567]

 11. A Division Bench of this Hon’ble 
Court dealt with the issue of shifting 
of the High Court from Cuttack. 
After analysing Article 214 and the 
relevant entries in the Union List, 
State List and Concurrent List, the 
Division Bench held that the Chief 
Justice has the exclusive authority 
to appoint the seat of the High Court 
and to change the same. Incidentally, 

the issue of setting up of benches 
of the Orissa High Court was also 
recently resolved by the Hon’ble 
Supreme Court in the case of  
M/s. PLR Projects Private Limited 
Vrs. Mahanadi Coalfields Limited 
vide its order dated 14.12.2022.

F. Liquor Tragedy: Mandamus  
 issued to the State Government  
 to constitute a Commission of  
 Inquiry.
 Janamohan  vs. State Of Orissa [AIR 
1993 Ori 157: 1992 SCC OnLine Ori 81]

 12. The opening lines of the 
aforementioned Division Bench 
judgment of this Hon’ble High Court 
would state the background facts. 
The opening paragraph reads as 
follows:-

  “7th May, 1992 Cuttack was calm 
when the day dawned. Which 
had known that a “disaster of 
unprecedented proportions” was 
going to strike and disturb placid 
waters of the Mahanadi and Katha 
jodi? But it took place. A man-made 
tragedy took a great toll (124 deaths, 
according to the State), and it was 
our well known hooch tragedy. Not 
that the people of this State have 
not known about such tragedies 
taking place in the past, but then, 
it was the great dimension of the 
tragedy which stunned the people, 
so much so that they almost lost fair 
in all instrumentalities of the State. 
People started thinking whether they 
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had been left to the wolves to be 
killed. The question with which we 
are seized is about the responsibility 
of the State to find out why spurious 
liquor took the toll of 124 lives, and 
what steps are required to be taken 
to stop recurrence of such a heinous 
crime, at the root of which lies the 
naked greed for money and nothing 
else. Ours is a “socialist democratic 
republic” and its people have been 
promised by the Constitution a right 
to live and not to be killed except 
in accordance with the procedure 
established by law. Do the 
instrumentalities of the State owe no 
obligation to enforce Article 21 of the 
Constitution? But then, how can they 
do so unless they know what they 
are required to do in this regard? 
And, how would they know about it 
unless they find out who are the evil-
doers and how they conjointly act 
to fulfil their evil designs? To inform 
the mind of the Government in this 
regard, should it not try to find out all 
the relevant facts to enable it to tailor 
its laws, to gear up its machinery, to 
plug the loop-holes and take other 
required steps? Why should the 
Government feel shy to know full 
facts necessary for the aforesaid 
purpose? And if it feels shy, does 
not discharge its legal obligations, 
remains inactive to serve an alien 
purpose, can this Court not direct 
it to discharge its duty? These are 
some of the questions with which we 

are seized in these petitions, whose 
ramifications are too wide and too 
serious to soft--pedal in any way our 
constitutional obligation.”

 13. After narrating the facts, Hon’ble Chief 
Justice Hansaria (as his Lordship 
then was) issued a writ of mandamus 
on the State Government to appoint 
a Commission of inquiry as per the 
Commissions of Inquiry Act, 1952 and 
to pay compensation to the kith and 
kin of those who lost their lives. The 
aforesaid judgment was sought to be 
recalled by the State Government 
and the matter regarding recall was 
dealt with in an extensive manner in a 
judgment reported in State of Orissa 
v. Janamohan , [1993 SCC OnLine 
Ori 2: AIR 1993 Ori 180: (1993) 75 
CLT 352]. The opening lines of the 
judgment are worth noting:-

  “The mighty says to the meek that 
you cannot command me to act; I 
shall act if I like, I shall not act if I 
choose not to act. The meek says 
that I possess the strength of law 
to give you the command; the law, 
which is no respector of person and 
which does not allow anybody to rise 
so high as to be above it. This could 
be the scenario if what has been 
submitted by Shri Patnaik, learned 
Counsel appearing for the State, 
were to be accepted by us fully.”

 14. It is pertinent to mention that recall 
was not allowed by the Hon’ble High 
Court. In my view the judgment of 
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our Hon’ble Court in the above two 
cases authored by Hon’ble Justice 
Hansaria is a must read for every 
student of law particularly for the 
immaculate language used in the 
context of the case.

G. Constitution of a 14 Judge  
 Bench.
 In Re. Registrar General, High Court of 
Orissa v. State of Odisha and Others [CONTC 
No. 1854 of 2019]

 15. On 15th October 2019 for the first 
time in the history of the court a 
bench of 14 Judges was constituted 
to take suo motu cognizance of 
cessation of court work in some 
parts of the State.

H. Human lives and human health  
 should not be discussed in terms  
 of percentages.
 Mantu  v. Union of India. [W.P.(C) No. 
12966 of 2023 Order dated 18.05.2023]

 16. While dealing with the issue of deaths 
of children due to malnutrition and 
the gaps in the implementation of 
various food security schemes in the 
State, the court made the following 
observation:

  “7. At the outset, this Court would 
like to observe that while discussing 
issues relating to health of persons 
and of children in particular, 
presenting statistics in terms of 
percentages would hide more 
than they reveal about the ground 
situation. Perhaps human lives 
and human health should, in the 
present context, not be discussed 
in terms of percentages but by 
acknowledging that they are actual 
persons. To have in Odisha in 2023 
nearly 30,000 SAM and 86,000 
MAM children is a cause for alarm 
not just for the State of Odisha but 
for the Government of India as 
well. If one were to understand the 
national percentages of 2.26% SAM 
and 4.75% MAM on a 1.8 billion 
population, and translate them into 
actual numbers, the severity of 
problem would become evident.”

 17. A student of law interested in the 
role of courts in social justice should 
watch the hearing of the present 
matter at the following link: https://
www.youtube.com/watch?v=_
uZX5xScq_E	(2:28	to	2:13:30)





Souvenir 2023 198

often motherhood comes with compromises 
on the professional front. The continuation of 
the hybrid mode and e-filing in our High Court 
erases the idea that motherhood and advocacy 
come as alternatives. This empathetic 
approach has ensured the retention of many 
talented female advocates. It has also greatly 
addressed the concerns of many prospective 
women advocates. This empathetic approach 
establishes gender inclusiveness. That she feels 
she can be here perpetually and simultaneously 
discharging all her varied responsibilities. 
Definitely, we have made the constitutional goal 
of “Fraternity” meaningful for her.

 Recently, Supreme Court judge Justice 
BR Gavai, emphasized the need for inculcating 
the quality of empathy and not treating law as 
merely a profession3. The unconscious energy 
which any young mind absorbs the moment 
she or he joins the Bar is the uncanny feeling 
of survival, competition, and aggressiveness. 
The atmosphere hardly creates space for 
empathy. However, catching them early and 
allowing them to work on various issues arising 
in PIL matters, surely is a good way to inculcate 
empathy in them. Empirical studies and field 
visits can expose them to the living conditions of 
persons who for various reasons cannot access 
the justice system and remain deprived of some 
basic human living conditions. Recently the 
Bench has indeed engaged young counsels in 

important PIL matters. On the 75th   Anniversary 
of this Court,  a more formalized system can 
be developed to ensure consistent engagement 
of young counsels in PIL matters. In this way, 
we can shape a new generation of empathetic 
lawyers, with the hope that the next step of 
the evolution of this High Court would happen 
through the contribution of the empathetic youth 
of this Bar.

 Learnings from such exposure don’t get 
limited to the PIL matter, but it also changes 
the way the lawyer would deal with non- legal 
persons and litigants in general4.

 At this juncture, the words of Shri M.C. 
Setalvad, on the objective behind the formation 
of the Bar Association of India, become 
relevant. He stated, “We aim at upholding the 
Constitution of India, the representative, free 
and democratic form of government established 
by it, and the promotion of the Rule of Law, we 
are to endeavor to apply our knowledge and 
experience in the field of Law to the promotion 
of the public good...” One can’t overemphasize 
the role which the Bar is supposed to play in 
upholding the Constitution. Often young lawyers 
feel the presence of this body either during the 
elections or during any unsettling situation. 
However, members often stand for each other 
in medical distress or any other emergency. 
As much as the right to form an association 
is an important freedom, it does not always 

3Lecture by Justice B.R.Gavai, On The Occasion Of The Inauguration Of The Centennial Celebration Of The 
Indian Law Society.
4Ian Gallacher, Thinking Like Non-Lawyers: Why Empathy Is A Core Lawyering Skill And Why Legal Education 
Should Change To Reflect Its Importance, (2012) College of Law-Faculty Scholarship. 6. https://surface.syr.edu/
lawpub/6
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guarantee that critical and introspective voices 
get heard, especially of young minds. What 
about the realization of the words of Shri M.C. 
Setalvad, between two elections? Associations 
have to reflect empathy as a means to realize 
“Fraternity”. 

 Bar can help cultivate knowledge of the 
law beyond its use for clients. Today there are 
many specialized branches of law and not 
all of us get exposed to the varied expanses. 
Friday evening congregation of a small group of 
lawyers, in a venue like the Lawyers Library of 
our High Court, for sharing expertise on certain 
subjects, would help in inculcating curiosity in 
the young minds and also help them to speak 
up their minds. It is difficult to have a balanced 
exchange of words in a large gathering when 
the Bar calls for meetings. But these consistent 
and small Friday meetings can help the bar to 
hear the younger aspirations and get changes 

to pave the path for them. This would also act 
as a shock-absorber and replace disruptive 
exchange with more introspective and 
constructive contribution and coordination.

 The evolution of this High Court cannot 
be disconnected from the contribution of the 
Bar. In the context of the culture of Odisha, if 
the Bench is comparable to the “Servitors” who 
carry the Lord from the sanctum to the Chariot, 
then the members of the Bar are the “Devotees” 
who pull the Chariot. The Chariot celebration 
often reminds us of the values of “Fraternity”, 
non-discrimination, and the Lord coming down 
to its devotees. This cultural backdrop remains 
the perpetual influencer for the High Court’s 
evolution in the path of establishing “Fraternity”, 
empathy for all without discrimination, and 
continuously improving our abilities to be 
reachable to all.
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Mizoram leading the list with 96.7% convictions, 
followed by Kerala (86.5%), Andhra Pradesh 
(84.7%), Tamil Nadu (73.3%), Nagaland (72.1%) 
and Telangana (70.1%).  The data further 
reveals that among the Union Territories, Ladakh 
had a high conviction rate of 91%, Delhi had a 
conviction rate of 86.6%, Jammu and Kashmir at 
77.3%, Puducherry at 74.7% and Chandigarh at 
67.9%. As against such high rate of convictionin 
different territories of India, our state (Odisha) 
experience very low conviction rates i.e. 
only 5.7%. This is most alarming. A higher 
conviction rate reveals that the concerned 
states work hard to ensure the prosecution 
and conviction of accused and thereby ensure 
justice to the victims.The low conviction rate in 
Odisha (less than 6% in IPC offences) gives a 
bad signal about the functioning of the criminal 
justice and administration system in this state. 
There is seldom a case filed by accused for 
compensation against the prosecutor. Hardly 
a case of malicious prosecution is filed. This 
indirectly indicates that the prosecution case 
was not false but could not be properly proved 
in courts. The reasons of failure of criminal trials 
are required to be enquired and necessary 
steps should be taken in the matter.

 In this context, it would be appropriate to 
refer to the judgment of the Hon’ble supreme 
Court in the case of State of Gujarat vs 
Kishanbhai (decided on 7 January, 2014). 
The relevant observation and directives of the 
Hon’ble Court are quoted below:

 “Every time there is an acquittal, the 
consequences are just the same … The purpose 
of justice has not been achieved…. If he (the 
accused) has escaped, despite being guilty, 
the investigating and the prosecution agencies 
must be deemed to have seriously messed 

it all up. And if the accused was wrongfully 
prosecuted, his suffering is unfathomable. Here 
also, the investigating and prosecuting agencies 
are blameworthy.It is therefore necessary, not 
to overlook even the hardship suffered by the 
accusedfirst during the trial ..and then at the 
appellate stage.” (Para. 17)

 “Every acquittal should be understood as 
a failure of the justice delivery system, in serving 
the cause of justice. Likewise, every acquittal 
should ordinarily lead to the inference, that an 
innocent person was wrongfully prosecuted. It is 
therefore, essential that every State should put 
in place a procedural mechanism, which would 
ensure that the cause of justice is served, which 
would simultaneously ensure the safeguard of 
interest of those who are innocent. In furtherance 
of the above purpose, it is considered essential 
to direct the Home Department of every State,  
to examine all orders of acquittal and to 
record reasons for the failure of each 
prosecution case. A standing committee of 
senior officers of the police and prosecution 
departments should be vested with aforesaid 
responsibility.”(Para. 20)

 “On the culmination of a criminal case 
in acquittal, the concerned investigating/
prosecuting official(s) responsible for such 
acquittal must necessarily be identified. A 
finding needs to be recorded in each 
case, whether the lapse was innocent or 
blameworthy. Each erring officer must suffer 
the consequences of his lapse, by appropriate 
departmental action, whenever called for. … 
The instant direction shall also be given effect 
to within 6 months… A copy of the instant 
judgment shall be transmitted by the Registry of 
this Court, to the Home Secretaries of all State 
Governments and Union Territories, within one 
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week. All the concerned Home Secretaries shall 
ensure compliance of the directions recorded 
above.”(Para.21 &22)

 In view of the above decision, while 
acquitting an accused, the trial court is duty 
bound to record a finding as to whether there 
isany lapse in the investigation or prosecution 
and who is to be blamed. One may also look to 
the other side of the coin. In many cases, even 
though material evidence are there pointing to 
the guilt of the accused, the courts record order 
of acquittal, basing upon minor contradictions 
and discrepancies and adopt the theory of 
giving benefit of doubt in favour of accused. It 
should always be kept in mind that “A Judge 
presides over a criminal trial, not only to see 
that no innocent man is punished but also to 
see that a guiltyman does not escape. Letting 
guilty escape is not doing justice according to 
law. Exaggerated devotion to the rule of benefit 
of doubt must not nurture fanciful doubts or 
lingering suspicion and thereby destroy social 
defence. A reasonable doubt is not an imaginary, 
trivial or merely possible doubt, but a fair doubt 
based upon reason and common sense. It 
must grow out of the evidence in the case. If 
a case is proved perfectly, it is argued that it 
is artificial; if a case has some flaws inevitable 
because human beings are prone to err, it is 
argued that it is too imperfect. One wonders 
whether in the meticulous hypersensitivity to 
eliminate a rare innocent from being punished, 
many guilty persons must be allowed to escape. 
(Ref. Nagesh vs State of Karnataka decided on 
8 May, 2012 by Hon’ble Apex Court) As held 
by the Hon’ble Supreme Court in Inder Singh 
and another v. State, reported in AIR 1978 SC 
1091, Proof beyond reasonable doubt is a 
guideline, not a fetish.

 It may further be noted that insisting the 
prosecution to prove some facts which may be 
within the personal knowledge of the accused or 
his relatives only, is not proper. As observed by 
the Hon’ble Supreme Court in Trimukh Maroti 
Kirkanvs State of Maharashtra (decided on 11 
October, 2006), in certain cases where a crime 
is committed inside a house, when prosecution 
proves its case by some evidence, there will be 
a corresponding burden on the inmates of the 
house to give a cogent explanation as to how 
the crime was committed, in view of Section 106 
of the Evidence Act.Besides, it is well settled 
that corroboration is a matter of prudence and 
not the absolute rule of law, but the courts in 
many cases insist upon it to believe the version 
of victim and injured.

Conclusion & Suggestion
 Soft dealing with criminals having huge 
number of cases against them,gaining over 
of witnesses by influence of money, muscle 
and political power, improper investigation, 
callous prosecution, indifferent attitude of 
witnesses to truthfully depose in court during 
trial, long adjournments, insecurity and fear at 
all level,etc. are the proximate causes of such 
alarming rate of decline in conviction in criminal 
trials, specifically in Odisha. Considering the 
increase of crimes day by day, it is felt that the 
trying Judges and Magistrates should rise to 
the occasion and be more vigilant and watchful. 
The Courts and prosecutors are also required 
to take cognizance of acts of perjury against 
the witnesses who deliberately give false 
evidence in Courts and to deal with them with 
strong hands as per law. There must be due 
deliberation on the matter to bring about some 
procedural changes to curb the situation.
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Odisha has not yet thought of going for an 
amendment in the field of imposition of court 
fees for the claimants in Motor Accident Claim 
Cases. 

 As per the current practice, the claimants 
either as legal heirs of the deceased or as 
victims of the fatal accidents, are coming to 
courts seeking compensation and they are 
paying court fees either at the time of filing of 
the claim petition or after disposal of the case 
before payment is made. But experience shows 
that such claimants feel burdened while paying 
such court fees as it adds miseries to their grief. 
On humanitarian ground also, this point seems 
to pose a pertinent question about the disparity 
in the policies and apathy of the law-makers. 
However, a movement can be initiated through 
several deliberations taking into account the 
desired change in the policy of the government. 
Thus, it is essential to ascertain if the benefits 
of the provision under section 35 of the Court 
fees Act, 1987 can be extended to the claimants 
in Motor Accident Claim Cases as specially 
categorized persons to get an exemption from 
paying court-fees.

 Prior to establishment of Motor Accident 
Claims Tribunals, suits claiming damages were 
being filed in Civil Courts. By the insertion 
of Sec.110-A to Motor Vehicles Act, 1959, 
provision was made for the establishment 
of Motor Accident Claims Tribunals. Similar 
provisions are now made in Chapter XII of the 
Motor Vehicles Act, 1988. Section 165 of the 
Motor Vehicles Act, 1988 prescribes that the 
State Government may establish one or more 
Motor Accident Claim Tribunals for the purpose 
of adjudicating claims for compensation in 
respect of accidents involving the death of or 

bodily injury to persons arising out of motor 
vehicles. Sec.175 of Motor Vehicles Act, 1988, 
provides that where any Motor Accident Claims 
Tribunal has been constituted, no Civil Court 
shall have jurisdiction to entertain any question 
relating to any claim for compensation. Thus, 
Civil Court’s jurisdiction is ousted. Sec. 166 
of Motor Vehicles Act contemplates filing of 
application for compensation. Sec. 169 provides 
the procedures and powers of Motor Accident 
Claim Tribunals. Sec. 176 empowers the State 
Government to make rules for giving effect to the 
provisions of Sec. 165 to 174 & envisages that 
the Rules may provide the form of application 
for claims for compensation and fees, if any, to 
be paid in respect of such applications.

 It is thus apparent that the fee payable 
in respect of the claim application is as 
contemplated under the Motor Vehicles Act and 
the Rules framed there under in exercise of 
the powers U/sec.176, but not under the Court 
Fees Act, 1987. Rule 22 (2) of Orissa Motor 
Vehicles (Accident Claims tribunals) Rules, 
1960 prescribes for the fees payable in claim 
applications. In the Rule 22 (2), it is laid down 
that in case the claim application is allowed, the 
claimant shall be liable to pay the Court-fee and 
such court-fee shall be recovered at the time of 
payment of the award. Rule 22(3) prescribes that 
the fee for filing appeals shall be one-half of the 
fee payable for the claim application. However, 
if an exemption is granted under the Notification 
issued by the State Government, there would 
be no occasion for payment of court fees at the 
threshold, or after the decision. If this matter 
is suitably considered by State Government 
by amending the Rules incorporating similar 
provisions in Rule 22 of the Orissa Motor 
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Vehicle (Accident Claims Tribunals) Rules, 
1960 it would save the litigants from such critical 
junctures and discrimination.

 Hon’ble Supreme Court in the case of 
State of Haryana V. Smt. Darshana Devi and 
others reported in A.I.R. 1979 S.C. 855 have 
directed the State Government of Haryana to 
frame suitable Rules under Motor Vehicles Act 
to enable claimants for compensation to be free 
from payment of Court fee. Accordingly, the 
State Government of Haryana made provision 
in the Motor Vehicles Act/Rule wherein a token 
fee of Rs.10/- only is paid by claimants in Motor 
Accident Claims petitions.

 In a case decided by the Hon’ble High 
Court of Orissa in Mangu Pangi and another 
Vs. Rama Chandra Padhi & others reported in 
2000 (1) O.L.R. 53, the petition of the claimant 
for exemption from paying court fee in Motor 
Accident Claim cases was rejected, but a 
positive view was expressed paving the way 
for amendment the Motor Vehicles Rules by the 
State Government.

 The term “Compensation” means 
something given or received as an equivalent 
for the loss, suffering, lack etc. Thus, the 
claimant is getting only compensation. He / 
She never claims any civil right or title to any 
property through such cases. It is a proceeding 
based on tort and not a civil suit. So, a cases 
for compensation owing to loss of life or limb in 
vehicular accidents cannot be equated to other 
civil suits filed for property right etc. Therefore, 
a compassionate approach must be adopted 
in such cases all through the proceedings 
including payment of court fees by its claimants 
to ensure complete justice.

 Taking note of the afore-said legal 
pronouncements and the predicament of 
claimants, it is high time to bring an amendment 
to the Rule and to mitigate the disparity in 
government policies in exempting grief-stricken 
claimants from paying court fees in Motor 
Accident Claim cases when they come under 
the purview of specially categorized persons of 
the 1994 Notification.
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PIL - as an effective tool of rendering 
justice
 The public interest Litigation developed 
as an effective tool of rendering justice to the 
poor public or determinate class litigation’s 
province has become very wide. By virtue of 
Article, 322, the Hon’ble Supreme Court has 
been able to widen the horizons and intervene 
whenever injustice is called for. The aggrieved 
person may write a letter in the name of Hon’ble 
Chief justice of India and it can be treated as 
PIL3.  As the Hon’ble Supreme Court itself has 
acknowledged, the newly invented proposition 
of law laid down by many learned judges of the 
Supreme Court in the arena of Public Interest 
Litigation irrefutably and manifestly establish 
that the court’s dynamic activism in the field of 
Public Interest Litigation is by no means less 
than those of other activist judicial systems in 
other parts of the world.

 Public Interest Litigation has to-day 
become a by word for judicial involvement 
in social, political and economic affairs of the 
Indian society and State. The province of public 
interest litigation has widened so much that 
every injury, every grievances sought is, to be 
brought under it, Child abuse and environmental 
pollution and horde of other issues are attracting 
remedial attention of the courts. In addition to 
this, anything and everything every day we are 
witnessing, can be a subject matter of PIL. Thus 
the right to work, shelter, low cost housing, pure 
drinking water, minimum income, food, pollution 
free environment and other basic human needs 

are claimed as guaranteed legal rights. 

 Hon’ble Sri Justice Krishna Iyer has 
explained the philosophy of the public interest 
litigation in the following words;

 “The urgent need is to focus on the 
ordinary man one might say the little man……… 
the paramount concern is increasingly with 
‘social justice” i.e. with finding procedures 
which are conducive to the pursuit and 
protection of the rights of the ordinary people. 
The judicial activism of the court has come to 
the rescue of many helpless sections of the 
society, in enforcing their constitutionally and 
legally guaranteed rights. Sometimes, the court 
has tried to fill the legislative vacuum existing 
in certain areas, by issuing comprehensive 
guidelines in the nature of judicial legislation. 
The Supreme Court has not hesitated in taking 
appropriate action.

Protection of Environment:
 With an advent of time and increased 
industrialization the whole world is getting 
worried about pollution problem day by 
day. There has been substantive decline 
in environmental quality due to increasing 
pollution, loss of vegetation cover and bio-
diversity, concentrations of harmful chemicals 
in the ambient environment and in food chains. 
These happenings are causing growing risks of 
environment accidents and threat to life support 
system.

 In Rural Litigation and Entitlement 
Kendra, Dehradun v. State of Uttar Pradesh4, 

2Article-32 Constitution of India, 1950
3Sunil Batra Versus. Delhi Administration-1980 AIR 1579
4Rural Litigation and Entitlement Kendra, Dehradun v. State of Uttar Pradesh,1989 AIR 594
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the Hon’ble Supreme Court took cognizance 
of the imbalance to ecology and hazard to 
healthy environment, due to working of lime 
stone quarries in the Mussorie-Dehradun 
ranges of U.P., and ordered the closure of the 
mining operations. Further the court awarded 
Rs. 5,000/-as additional remunerations to the 
advocate on behalf of the losses. 

 The Hon’ble Supreme Court in 
continuation of its directions   held that-“ It is 
for the Government and the Nation and not 
for the court, to decide whether the deposits 
of limestone should be exploited at the cost 
of ecology and environmental considerations. 
The Supreme Court awarded Rs.10,000/- to 
the petitioner, payable by the Government 
towards costs. The court issued more directions 
regarding pollution prevention in that Hill ranges 
of Uttar Pradesh. 

 In another case i.e. M.C Mehta v. 
Union of India5 which is known as Ganga 
Water pollution case, the Hon’ble Supreme 
Court considered the problem of pollution of 
Ganga water by the affluent discharge from 
the tanneries. The Supreme Court directed the 
owners of the tanneries to establish the primary 
treatment plants so as to prevent the pollution 
of the Ganga Water which is being used by 
large number of people of the country. The 
polluted water affects the health and life of the 
people. The court observed that the financial 
capacity of the tanneries should be considered 
as irrelevant while requiring them to establish 

the treatment plants. At last it is resulted in the 
closure of tanneries, which were polluting holy 
river Ganga.

 In Mukti Sangarsha Movement v. State 
of Maharashtra6, sought to prevent reckless 
exploitation of river running through some parts 
of Maharashtra which, was adversely affecting 
its bed due to reckless quarrying of its sand, 
while F.K Hussain V. Union of India7, sought 
to prevent lowering of underground water level 
on account of its reckless withdrawal by electric 
pumps. This case was also referred by Kerala 
High Court in this point to be noted that the 
right to sweet water and right to free air are 
attributes of the right to life, for, those are basic 
elements which sustain life itself.

 It is pertinent to mention here that we 
cannot prevent natural hazards, which are 
endemic to our ecology, geography, climate, 
social and cultural settings but we can certainly 
strive to manage crisis more efficiently so that 
hazards do not degenerate into disasters. Is 
it necessary for environment management 
that a lot of human suffering and misery from 
large number of disasters can be mitigated by 
taking timely action, planning and preventive 
measures. 

 In L.K. Koolwal V. State8, the Rajasthan 
High court observed; Maintenance of health, 
preservation of sanitation and environment falls 
within the purview of Art.-21of the constitution 
as it adversely affects the life of the citizen and it 

5M.C Mehta v, Union of India ,2006(4) SCALE 336
6Mukti Sangarsha Movement v. State of Maharashtra, 1990(0) Suppl.SCC 37
7F.K Hussain V. Union of India, AIR 1990 Ker 321
8L.K. Koolwal V. State, AIR 1988 Raj 2
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amounts to slow poisoning and reducing the life 
of the citizens because of the hazards created, 
if not checked. 

Right to Live in Healthy Environment
 The Indian Constitution is perhaps one of 
the rare constitutions of the world which reflects 
the human rights approach to environment 
protection through various constitutional 
mandates. In India the concern for environment 
protection has not only been raised to the 
status of fundamental law of the land, but it is 
also wedded with the human rights of every 
individual to live in pollution free environment 
with full human dignity. The Constitution of India 
obligates the “State” as well as “citizens” to 
“protect” and “Improve” the environment.

 In T.N Godavarman Thirumalpad v. 
Union of India9, The Hon’ble Supreme Court 
imposed a fine of Rs.1 crore on the Government 
of Himachal Pradesh for neglecting the 
ecology by allowing the companies to paint 
advertisements on eco-fragile rock faces on 
both sides of Rohtag-Manali road. The court 
said that the amount would be a part of Rs. 5 
crores corpus to be created from the money 
to be levied on the delinquent companies. The 
court directed to use the money for restoring 
the ecology distributed by the painting of 
advertisements on the rock faces done by MBD 
Books, Coca Cola, Pepsi and Birla whites

Conclusion
 There is no-doubt that living in a polluted 
atmosphere or environment is like dying 
every moment. The problem of environmental 
depletion has posed the highest threat to the 

very existence of human beings. After all it is 
an established fact that there exists a vital link 
between life and environment.

 The right to life and personal liberty 
includes the right to live with decency and 
dignity. Decency and dignity are non-negotiable 
facets of human rights. Thus from the above 
observation of the Hon’ble Supreme Court it is 
evident that it impliedly treated the right to live in 
a healthy environment as a part of Article-21 and 
has to be read with Articles-48-A and 51.A(g) 
thereby putting obligation on the State as well 
as citizens to protect and improve it.  It is evident 
from the aforesaid observations that judicial 
activism has led to the development of a new 
“environmental human rights jurisprudence” in 
India. Justice Holmes has rightly remarked that 
“life of the law has not been logic; it has been 
experience” and the judges of the court are men 
and their heart also bleeds, when calamities like 
the Bhopal gas leak incident occur.

 The Hon’ble Supreme Court rightly 
pointed out that law is a regulator of human 
conduct, but no law can indeed effectively work 
unless there is an element of acceptance by the 
people in society. For this, the dissemination of 
information, which is foundation of a democratic 
system, is necessary. It is therefore, necessary 
to keep the citizens informed about their duty as 
also about the obligations of the State.

 True it is, that continuous efforts are 
being made by the legislature, executive and 
judiciary to control and prevent environmental 
depletion in order to preserve it and ecological 
balance, but these efforts would have been 

9T.N Godavarman Thirumalpad v. Union of India,2012 (3) SCC 277
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better if the public extend their assistance and 
support. After all the sources of environmental 
depletion no doubt, the matters relenting to 
environmental problems are brought before the 
courts by public spirited persons and voluntary 
social agencies. But the courts have their 
own limitations. They can at the most issue 
directions to the executives or order removal 
of the cause of pollution which is damaging the 
environment, but the empowerment thereof has 
to be ensured by the executive authority and 
much of it depends upon the public willingness 
to co-operate in this endeavor.
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threats, such as hacking, data breaches, and 
cyber crimes. Cyberlaw establishes legal 
mechanisms to address these threats and holds 
individuals accountable for their online actions. 
Intellectual property rights have also been 
significantly affected by the internet. The ease 
of digital reproduction and distribution poses 
challenges for copy right protection. Cyberlaw 
provides frameworks for protecting intellectual 
property rights in the digital realm, ensuring 
that creators are recognized and adequately 
compensated.

 Digital transactions and e-commerce have 
flourished with the internet’s growth.Cyberlaw 
regulates electronic transactions, ensuring 
their legality, enforceability and protection 
against fraud. It establishes guidelines for 
electronic contracts, consumer protection, and 
dispute resolution in online transactions. Digital 
rights encompass  the rights  and  freedoms  
of  individuals in the digital sphere. Cyberlaw 
recognizes and protects freedom of expression, 
access to information, and online participation, 
while balancing them with considerations of 
public safety and security. The internet has 
brought tremendous advancements to society, 
but it has also raised unique legal challenges. 
The due process of law must evolve to effectively 
address the complexities of the digital age. 
Cyberlaw serves as a crucial framework to 

ensure fairness, protect individual rights, and 
maintain order in cyber space. As technology 
continues to advance, cyberlaw will play an 
increasingly vital role in shaping legal systems 
worldwide. It must adapt to new challenges, 
such as emerging technologies like artificial 
intelligence, block chain and the Internet of 
Things. Governments, legal professionals, 
and policy makers must collaborate to develop 
comprehensive legal frameworks that strike 
a balance between individual rights, societal 
interests, and technological progress.

 Efforts are needed to enhance international 
cooperation and harmonize legal standards 
to address the global nature of cyber space. 
Moreover, public awareness and digital literacy 
initiatives are essential to educate individuals 
about their rights, responsibilities, and potential 
legal implications in the digital realm. In 
conclusion, the impact of the internet on the due 
process of law in the 21st century necessitates 
the development of cyberlaw. This emerging 
field of law addresses the legal challenges 
arising from online activities, ensuring fairness, 
protection of individual rights, and maintaining 
order in the digital age. As technology continues 
to evolve, cyberlaw must adapt and evolve 
along side it to provide effective legal remedies 
and maintain the integrity of the justice system 
in the digital realm.
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the best examples of AI technology in the 
judiciary is the translation of various judgments/
orders from English to vernacular languages. 
In the process of translation, a PDF (Portable 
Document Format) file is uploaded to the system 
and AI software translates the document within 
a few seconds. The major work of translation is 
completed by the AI and the rest is being done 
by human validation. The accuracy will increase 
with the passage of time.

 Sometimes, machines do better than 
human minds. AI has enormous potential 
to assist judicial processes. Therefore, AI 
technology can be fruitfully deployed to yield 
better results in day to day judicial works.

1. Advertently or inadvertently some years 
old cases do not get as much attention as  
they require. One of the reasons is that it 
may not be humanly possible to track each 
and every record where pendency of such 
years old cases is huge. AI can be applied 
to better manage these cases so that each 
and every year old records cannot fall out of 
sight. This will ultimately reduce pendency 
of year old cases. 

2.  Adjournments of cases can be regularized 
by the application of AI. Some records 
are lingering for a pretty long period. 
AI can identify the cases having more/
unnecessary adjournments. Posting of a 
case for a number of times in the same 
stage without any results can thus be 
checked with the assistance of AI.

3.  AI can also be helpful in sentencing. It is true 
that a machine cannot judge better than a 

human judge. There are circumstances in 
which it may not be able to differentiate 
between mitigating and aggravating 
circumstances, because each case is 
distinct from the other and no facts of two 
cases are similar. It is a human judge who 
studies the age factor, family background, 
criminal antecedents, mitigating and 
aggravating circumstances, future of the 
convicts etc, while passing a sentence. 
Sentencing is not the same in all cases 
even in the same offence. Still AI can help 
the judge in putting all information before 
him/her let them to have a better picture of 
the case before passing a sentence.

4. AI can also be helpful in the adjudication 
of MACT cases while awarding 
compensation in the motor accident cases. 
Different parameters as to the quantum 
of compensation are taken into account 
at the time of awarding compensation 
in MACT cases. In these, AI can be help 
in to arriving at an accurate calculation 
without much mental exercise so far as the 
compensation part is concerned.

5.  In most of the cases one official witness 
such as an I.O., a doctor, a chemical 
examiner etc is the witness. Whenever that 
witness is summoned to depose courts 
normally post these cases in a single day 
for convenience. AI can be helpful in this 
context in identifing the witness wise cases 
so that it would be easier for the court to 
summon the witness/es in a day or two so 
that his/her evidence can be recorded in all 
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those cases. It will be convenient to both 
the court as well as the witness/es. The 
witness is not required to come to the court 
again and again to depose. The witness 
can also be examined in a number of cases 
through video conferencing. Courts will 
have better output by hearing these cases 
at a time.

   To sum up, participation of the 
stakeholders in the justice dispensation 
system and providing access to it are the 
two hallmarks of the judicial institutions. 

Technology is accelerating both of them. AI 
being the latest technological development 
will be an assisting tool for decision-
making. It will not only improve the quality 
of decisions but also be productive in 
the long run. It will roll out an informative 
platform which will be instrumental in 
rendering qualitative decisions. Further it 
may promote decisional uniformity in the 
judiciary. It cannot be allowed to replace 
a human judge rather it will only aid the 
process of decision-making.
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 “Sexual intercourse or sexual acts by a 
man with his own wife, the wife not being 18 
years, is not rape”.

 In other words, an artificial distinction 
was created between sexual assault upon wife 
below 18 years and above 18 years. But the 
questions that loom large here is that can there 
be disparate yardsticks to define rape - rape 
of an unmarried woman and that of a married 
woman and is it acceptable to discriminate a 
woman just because she is married to the man 
who raped her ?

 As per current law, a wife is presumed to 
have delivered perpetual consent to have sex 
with her husband after entering into marital 
relations. Such kind of archaic law found its 
resonance in the British Colonial System as 
women were treated as chattel of their husbands 
and identity of a married woman used to get 
merged with her husband’s identity under the 
‘Doctrine of Coverture’ which undermines a 
woman’s inferior legal status in marriage. 

 Similarly, section 376-B was added by 
Criminal Law (Amendment) Act, 2013 which 
came into effect from dtd. 03.02.2013. It 
penalizes husband for sexual intercourse 
with wife living separately, whether under a 
decree of separation or otherwise, without her 
consent. This section reinforces the belief that 
when husband and wife live together, it raises 
a presumption that the wife has consented to 
sexual intercourse by the husband. Uno flatu, 
when wife is living separately from the husband, 
such consent can not be readily inferred.

 Non criminalization of marital rape runs 
counter to the principles enshrined in Article 

14 and 21 of Indian Constitution. Article 14 
guarantees equal protection of rights to all its 
citizens whereas Article 21 includes within its 
fold right to live with dignity. It can not be gainsaid 
that exclusion of married women of certain age 
from the definition of rape is not based on any 
intelligible differentia having rational nexus with 
the object sought to be achieved. Similarly 
in light of expansive and ever expanding 
jurisprudence of Article 21, non recognition of 
marital rape as an offence is antithetical to ‘right 
to live with dignity’.

 It would be condign to mention here 
that a committee was constituted under the 
aegis of Hon’ble Justice J.S.Verma (Retd.) 
in the aftermath of horrific Nibhaya gangrape 
case in the year 2012 to make criminal law 
more stringent and effective to deal with ever 
burgeoning cases of heinous sexual offences 
against women. The committee in its report 
suggested for deletion of Exception 2 of Section 
375 of IPC and also advocated that  a marital 
relationship or any other similar relationship is 
not a valid defence for the accused, or relevant 
while determining whether consent existed 
or not and that it was not be considered a 
mitigating factor for the purpose of sentencing. 
However such an avante garde and progressive 
suggestion did not find favour with the law 
makers, Parliamentary Standing Committee 
to be specific, on the ground that entire family 
system will be jeopardized and that sufficient 
remedies already exist to deal with such kinds of 
situations through section 498-A of the IPC and 
Protection of Women from Domestic Violence 
Act, 2005. 
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Arguments against criminalization of 
Marital rape
 The following is an account of some of the 
common arguments given against the proposal 
of criminalizing marital rape as an offence :

(a) Marital rape does not deserve legislative 
attention as it is not common: Nothing 
can be farther from the truth as recent 
study reveals that about 15 percent of 
all married women have encountered 
marital rape in some form or other. We 
all love to live in a bubble but this ostrich 
like mentality is tantamount to legitimizing 
a dehumanizing act against a woman 
perpetrated by none other than a person 
who has presumably taken vows to protect 
her from all ills. Marital rape is a sobering 
reality of our society and we can not simply 
brush it under the carpet by denying its 
existence.

(b) Consent to have sex is implied in 
marriage: Just like much loved fictional 
character James Bond who has got 
‘license to kill’, it seems that a husband 
has got ‘license to have sex’ after marrying 
a woman. Is it too much to expect that a 
rational human being understands this 
basic rule that expression of love through 
sexual intimacy is not akin to forced sex

(c) Marital rape would ruin the fabric of 
our culture and destabilize the sanctity 
of the institution of marriage: Such 
an argument is specious as a marriage 
in which a husband rapes his own wife 
is already destroyed. By any stretch of 
imagination it can not be stated that a 

husband exercising sexual superiority, 
by getting it on demand and through any 
means possible including force, is part of 
hallowed institution of marriage. Attempt 
to hold together marriages may be one of 
the objectives of matrimonial laws. But it 
cannot override the fundamental objective 
of law in general and that of criminal 
law in particular, which is to protect and 
preserve the bodily integrity of a human 
being. The law should not encourage forced 
cohabitation and should not definitely protect 
a husband bent upon raping his own wife. 
A glaring fallacy in this approach would be 
that the harms caused to women will far 
outweigh the perceived harms caused to 
society because of a broken marriage.

(d) Marital rape might become a tool to 
harass hapless husbands: Such an 
argument does not hold much water as 
there is hardly any law in India which is 
not subject to misuse. But scrapping the 
law altogether or not criminalizing an act 
for the fear of its misuse is akin to throwing 
the baby with the bathwater. As per section 
57 of Cr.PC and Article 22 of Indian 
Constitution, a person arrested without 
a warrant shall not be detained by police 
officer in custody for more than 24 hours. 
But experience shows that such a law is 
being routinely flouted across the country. 
The panacea for such an ill is not scrapping 
the law altogether, but better and stricter 
supervision. Indian Judiciary is robust 
enough to weed out false and frivolous 
cases that may be filed by unscrupulous 
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wives if marital rape is recognized as an 
offence. Fear of frivolous litigation should 
not be a stumbling block in protecting 
hapless women caught in abusive traps 
where they are denigrated to the status of 
sex slaves.

Conclusion:
 The Hon’ble High Court of Gujarat in 
Nimeshbhai Bharatbhai Desai Vrs State of 
Gujarat decided on dtd. 02.04.2018 dealt with 
the issue of marital rape in a detailed manner and 
batted for its recognition as a serious offence. 
Similarly Hon’ble Supreme Court of India in 
Justice K.S Puttuswamy Vrs Union of India 
decided on dtd. 26.09.2018 dealt with, inter alia, 
the issue of right of privacy and held that right 
of privacy includes an ability to make intimate 

decisions primarily consisting of one’s sexual or 
procreative nature. The aforementioned avante 
garde judgments notwithstanding, Legislature 
is still groping in the dark over the issue of 
recognition of forced sex with one’s wife, 
irrespective of her age, as an offence. There is 
no cavil over the fact that marriage is sacrosanct 
and thrives on mutual respect, love and trust. 
However to put misplaced importance over 
values associated with marital ties above human 
rights and right to bodily integrity of a woman is 
downright atrocious and fundamentally flawed. 
India is one of the 35 countries which are yet 
to criminalize marital rape. It is about time we 
ended this state sponsored sexual assault upon 
countless hapless married women and usher in 
an era of substantive equality in true sense of 
the term.
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every individual has to undergo the suffering 
ordained for him, and to complete his cycle of 
birth, death and rebirth. However, some accept 
prayopavasa or giving up food and dying in a 
non-violent manner. Jains believe that death is 
the gateway to a new life. They have a tradition 
called ‘santhara’, whereby very old and ill people 
stop eating in order to die. Christians believe 
that life is given by God and man is built in his 
image; hence unnatural death is unethical.

 Doctors are also confronted with ethical 
issues. Taking the life of a terminally ill patient 
is contrary to the ‘Hippocratic Oath’ they take to 
save lives.

Article 21 of The Constitution
 Article 21 of the Constitution has been 
interpreted by the Hon’ble Supreme Court of 
India to include the right to live with dignity. The 
point raised here is whether this right includes 
the ‘right to die with dignity’.

 P. Rathinam v. Union of India & Another 
[(1994) 3 SCC 394] involved a challenge to 
the constitutional validity of section 309 of the 
Indian Penal Code. The Hon’ble Supreme 
Court held that every Article of the constitution 
guaranteeing a right has a positive and a 
negative effect. The positive effect of Article 21 
is that it guarantees a right to live with dignity 
and the negative effect is the right to die or the 
right not to live a forced life. Therefore, it added 
that Section 309 of the Indian Penal Code was 
ultra vires the Constitution of India.

 In Gian Kaur v. State of Punjab [(1996) 
2 SCC 648] the question before the Constitution 
Bench was whether Section 306 of the Indian 
Penal Code which provides punishment for 

abetment of suicide was unconstitutional, as the 
Hon’ble Supreme Court had held in Rathinam’s 
case that Sec.309 Indian Penal Code, 
punishment for suicide was unconstitutional 
The Constitution bench did not agree with 
Rathinam’s decision that, if a person has a right 
to live, he also has a right not to live. It ruled that: 

 “Right to life’ is a natural right embodied in 
Article 21 but suicide is an unnatural termination 
or extinction of life and, therefore, incompatible 
and inconsistent with the concept of “right to 
life”. With respect and in all humility, we find 
no similarity in the nature of the other rights, 
such as the right to “freedom of speech” etc. 
to provide a comparable basis to hold that the 
“right to life” also includes the “right to die”. With 
respect, the comparison is inapposite, for the 
reason indicated in the context of Article 21. The 
decisions relating to other fundamental rights 
wherein the compulsion to exercise a right was 
held to be included within the exercise of that 
right, are not available to support the view taken 
in P. Rathinam, qua Article 21”.

 The Constitution Bench of the Hon’ble 
Apex Court in Gian Kaur vs. State of Punjab 
[1996(2) SCC 648] held that both euthanasia 
and assisted suicide are not lawful in India. That 
decision overruled the earlier two judge bench 
decision of the Hon’ble Supreme Court in P. 
Rathinam vs. Union of India [1994(3) SCC 394]. 
The Hon’ble Court held that the right to life under 
Article 21 of the Constitution does not include 
the right to die. In Gian Kaur’s case (supra) the 
Hon’ble Apex Court observed that euthanasia 
could be made lawful only by legislation.

 In Aruna Ramachandra Shanbaug v. 
Union of India & Others [(2011) 4 SCC 454], 
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the Hon’ble Apex Court had to again consider 
the legality of euthanasia. Aruna Shaunbaug, 
a nurse, was the victim of strangulation and 
sexual assault, which led to her vegetative 
state of existence. She was in coma, though not 
brain-dead, for more than 35 years. The Court 
appointed a team of three very distinguished 
doctors to examine the petitioner thoroughly 
and submit a report on her mental and physical 
condition. The Hon’ble Court did not accept 
the plea for active euthanasia but laid down 
broad guidelines and procedures for passive 
euthanasia. The two conditions specified by the 
Hon’ble Apex Court were: (i) For the brain dead, 
the ventilator can be switched off and (ii) For 
those in a Persistent Vegetative State (PVS) 
the feed can be tapered out and pain-managing 
palliatives may be added according to laid down 
international specifications.

 Following the Aruna Shaunbaug 
judgment, the issue of euthanasia was discussed 
by the Law Commission of India, which in its 
241st Report titled “Passive Euthanasia- a 
Relook” stressed humanitarian outlook in such 
matters. It proposed a legislation on euthanasia 
and prepared a draft Bill titled, “The Medical 
Treatment of Terminally Ill Patients (Protection 
of Patients and Medical Practitioners) Bill.” 

Right to Die with dignity and Passive 
Euthanasia 
 The Hon’ble Supreme Court of India 
in Common Cause (A Registered Society) 
vs. Union of India & Anr. [(2018) 5 SCC 1] 
recognized the right to die with dignity as a 
fundamental right, a component of the ‘right 
to life’ under Article 21 of the Constitution. The 

majority view was on the inclusion of ‘advanced 
medical directives’ which describes a person’s 
medical choices and names the people who 
will make those choices. Hon’ble Justice Dipak 
Misra preferred to use the words ‘advanced 
medical directive’ instead of ‘Living will’. The 
following guidelines were issued:

a) Only an individual, above 18 years of age, 
of sound mind, able to speak and capable 
of understanding the aim and implications 
of ‘advanced medical directives’ may carry 
out one such directive.  It must be carried out 
voluntarily and free from coercion, undue 
influence or constraint. It must be in writing 
and explicitly state how and when medical 
care may be stopped or discontinued. 
It should state that the executor of the 
‘advance medical directive’ is always free 
to withdraw the instructions.

b)  It should include the name of the care 
giver or immediate family member who 
will be permitted to consent to, decline 
or discontinue medical treatment in 
accordance with the advanced medical 
directive. The most recently signed 
advanced medical directive will be taken 
into account if there are multiple valid 
advanced medical directives. 

c) The Judicial Magistrate of First Class, 
who has jurisdiction over the matter 
must verify that the executor signed the 
advanced medical directive willingly and 
without being coerced and in the presence 
of two attesting witnesses. A preliminary 
opinion must be provided by a medical 
board that has been established by the 
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hospital and is composed of at least three 
medical practitioners with a minimum of 
20 years’ expertise in the health area. 
After visiting the patient, the board will 
determine whether to recognize the 
advanced medical directive or not.

d) A second medical board that has been 
established by the District Collector 
will review the hospital medical board’s 
certification. Following which the Judicial 
Magistrate of First Class will be informed 
of the board’s decision before visiting the 
individual to authorize his decision.  

e)  The Judicial Magistrate of First Class 
then had to visit the patient and after 
examining all aspects had to decide on 
whether the euthanasia directive could 
be implemented.

 However, people desiring to register 
‘living wills’ and removal of life support systems 
faced problems due to the cumbersome 
process, which involved family members, 
doctors, judicial magistrates, the collector and 
two medical boards. There was no time limit for 
medical boards to give their opinions.

Recent Guidelines of Hon’ble 
Supreme Court of India
 A five-judge bench of the Hon’ble Supreme 
Court of India, headed by Hon’ble Justice K.M. 
Joseph and including Hon’ble Justices Ajay 
Rastogi, Aniruddha Bose, Hrishikesh Roy and 
C. T. Ravi Kumar [2023 SCC OnLine SC 99] 
on 24.01.2023, refused to review the 2018 
judgment on passive euthanasia. However, 
the Hon’ble Apex Court agreed to relax the 

guidelines for ‘living wills’ an advance medical 
directive to make the procedure for passive 
euthanasia more workable - (Indian Express, 
January 27, 2023). 

 In the final order the Hon’ble Court 
simplified certain directions given by an earlier 
Constitution Bench, on how to implement 
advance medical directives - (The Hindu, 
February 3, 2023).

 The Hon’ble Apex Court in the order 
authored by Hon’ble Justice K. M. Joseph 
stated that the Advance Medical Directive 
(AMD) needs to be signed by the executor/
patient and independent witnesses in the 
presence of a Notary or Gazetted Officer, who 
would record his/her satisfaction that the AMD 
was voluntary and executed without coercion. 
The rule requiring a ‘living will’ to be made in 
the presence of two attesting witnesses and 
countersigned by the jurisdictional JMFC, has 
been modified and the living will can be attested 
by Notary or a Gazette rank officer. The court 
felt that it was not necessary to involve the 
JMFC in preparation of the living will.

 Copies of the AMD would be handed over 
to the close relatives, the family physician and a 
competent officer of the Municipal Corporation 
or Panchayat concerned. The AMD, if the 
executor chooses, may be part of the digital 
health records.

 At the time of its implementation, when 
the executor is terminally ill with no hope of 
cure or recovery after a prolonged treatment, 
the treating doctor at the hospital is required to 
ascertain the genuineness of the AMD, compare 
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it with the copy in the digital health records; 
consult with the relatives about the option that 
withdrawal of care would be the “best choice”.

 The Court retained the requirement of 
setting up two medical boards, one primary 
and the other review, to examine the medical 
condition of the patient. The primary medical 
board comprising the treating doctor and two 
specialists should verify the condition of the 
patient within 48 hours. Then a secondary 
medical board would be constituted with the 
Chief Medical Officer of the district nominating 
the members. This board would again re-
ascertain the patient’s condition within 48 hours 
and give its findings whether to withdraw the 
medical care or life support.

 The hospital would then convey the 
findings of the primary and secondary boards 
along with the consent of the relatives to 
the judicial magistrate before giving effect to 
the AMD. Earlier the consent of the judicial 
magistrate was required for conducting passive 
euthanasia but, according to the present 

guidelines, the magistrate needs only to be 
informed.

Conclusion
 Euthanasia or the right to die with dignity 
has been accepted as a part of the right to life 
enshrined in Article 21 of the Constitution. In 
2018 the Hon’ble Supreme Court had laid certain 
guidelines and procedure for preparation of a 
living will and conducting passive euthanasia. 
However, because of the cumbersome process, 
passive euthanasia was not workable. Early 
this year, a five judge bench of the Hon’ble Apex 
Court, without reviewing the earlier decision of 
2018, modified the procedure to make passive 
euthanasia workable. 

 However, there is a need for legislation 
on “passive euthanasia”. The legislature which, 
according to the Hon’ble Supreme Court of 
India, is endowed with ‘skills and sources of 
knowledge’ should take early steps for the 
enactment of legislation for terminally ill patients 
wanting to stop treatment.
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@Lûùe b�òðKeò bûA ~ûA[òaû MûWò WÿòKòùe _êùeA 
ù\A[òfûö ~ûjûKê ùi aRûeùe aòKò[òùf _ûLû_ûLò 
3000/- Uuû _ûA[û«ûö ùjùf KòG aû aêSòa 
GA bqò I ùiÜjö Neê aûjûeòfû ùaùk Zò^òUò Sò@ûeò 
~\òI bf ù_ûhûK _ò§ò^[òùf RûYò c¤, “ùKcòZò 
_XÿêQùe _òùf” Kjòù\A \ûdòZß ieòMfû ùaûfò 
bûaò, ]cð_ZÜú @ûùW UòùK @ù^Aùf ùaûù]jêG 
_òfûcû^uê KòQò Uuû ù\aû _ûAñ Pûjêñ[òùfö bû^òUò 
aýûMKê ù~ùZ ùLùkAùf aò 500/-Uuû ZkKê 
KòQò còkòfû^ò @ûC LêPêeû ^ûjó ùaûfò Èú Vûeòù\ùfö 
ù~ûMKê còVû KòYòfû ùaùk 85/- Uuû akò[òfû,  
@ûC ùiA UuûKê GK aW _ûUòùe ^ò@ ùe  
_òùf LûZû ajò KòYò bf _ûV _Xòa @ûC aûKò akKû 
_Aiûùe PKùfU LûAaö

 aû_û MûWò _ûLùe Vò@û ùjûA Kjòùf, Kò  
_û� jRûe Uuû ù\C Mfê^ò, Ne Uû Q_e Keò[û«ò,  
@ûC ùcû ù\jUû \êaðk ùjûA [òaûeê jefòKè I 
bòUûcò^ LûA[û«òö iùw iùw ]cð_ZÜú Kjòù\ùf, 
“@ûùc Z aû_û UûC^ ùe ejêQê, ajêZ Lyð,  
@ûC aûaêfûuê (\ò@e) KjòQò Ne _Qù_U _êeêYû 
PûKêŠû MQUûKê aòKòù\A @û_Y Pûjêñ[òaû Kûc 
Keòù^ùa”ö aû_û bûaê [ôùf ùaûjê Kòaû RûYòa 
Zû Êûcú ùQûU ùaùk @Zò @û\eùe ùi MQUòKê 
fMûA[ôfû, @ûC MûB LûA ^Á Keòù\a ùaûfò,  
\ò^ùakû ùiA MQ Zùk aiò _ûV _Xÿê[òfûö

 Gjûeò c¤ùe MûWò _ûLû_ûLò ijeKê QêAñaûKê 
jC[òfû, jVûZþ ^ûZò ùUûKû cê^û Qòuò ù\aûeê Zû 
^ûKeê iòwûYò aûjûeò @ûiòfû, ~ûjûKê ùaûC Zûe fêMû 
Kû^òùe iùw iùw ù_ûQò ù\fûö iûwùe ù^A[òaû 
iûw MûWò bòZùe ùMûae M§ ùjC[òaû Kjòaûeê 
ùLûRû ùLûRò Kùf @ûC ù\Lòùf ùaûC fêMûùe 
ùMûaeö iùw iùw ]cð_ZÜú PòjóKò CVò Kjòùf 

“ùaûC Zùc a\kòa^ò, ù~C c` Kê ùiA 
c`”ö Zc _ê@ aW PûKòeú KeòQ«ò ùi jûKòcö 
Zûue cû^ i¹û^ K[û UòùK ùjùf bûaö ùaûC 
ùMûùU ù\ûhúUòG _eò @Zò iek bûaûùe Kjòfû “cêñ 
RûYò _ûeòfò^òùe aû_û,” Zê GùZ Zeae Keòfê 
ù~, cêñ fêMûUòùK _ûfUò _ûeòfò^ò @ûC ùMûaefò_û 
fêMû _ò§ò _ùkA @ûiòfòö ùaûCe ùi QòŠû fêMû 
aògßûk aûaêuê ùQûUùaùk ùKùZ ù~ @û^¦ ù\AQò, 
Zûjû GùaKûe ùaûjê ùKcòZò aêSòùaö AZò c¤ùe 
MûWò ieKûeú KßûUðe c¤ùe _j�òfûö

 \êA cjfû Ne, C_ùe aògßûk aûaê I Zûu 
_eòaûe eêj«ò @ûC Zùk PûKeûYú ecûö iòWò  PXò 
C_eKê @ûiòfû ùaùk aògßûkaûaêuê _ZÜú KjòMùf 
Kò ùaûCKê ecû Nùe ejòaûKê Kjòa ecû @ûiòùf, 
ùi Ne Sanitized Keòù\aûö ùKcòZò aû Kjòùa 
ùaûCKê bûaêbûaê Kjòùf, ùaûC ùZûe @ûŒê ùacûe, 
iòWò PXòùf KÁ, ùZYê Zê ùcûe Zk Nùe ejò~òaêö 
cû’ e @û^¦ ù~ LU_fu ùe ^[ûG Kò bf LûAaû 
I _ò§òaûùe ^[ûG, ~\ò [ûG, ^òR R^àòZ _òfûe 
_ûLùe ejò ùiÜjùaûkû bf _ûAaû ~ûjûKê @ûgû Keò 
Zûe icÉ \êüLKê bêfò @ûMKê a�òaûKê Azû Kùeö

 GAVê @ûe¸ jêG @ZýûPûe, ecûe ~ûaZúd 
Kûc ùaûC Kê `êiêfû `êiêfò Keò Kûc jûif Keò 
ù^aûùe aògßûk aûaêu ]cð_ZÜú cûjòeö ù~còZòKò 
Nee icÉ aûi^ cûRòaû, ùeûùhA Keòaû, 
VòK icdùe Pûjû RkLò@û ù\aû, Ne ù_ûQû 
Keòaû, aûjûe aûWÿò aMòPû e Nûi i`û Keòaû,  
@ûC ù_ûhû KêKêe aòùfAue ~ZÜ ù^aû, GA [òfû 
ùaûCe ^òZò\ò^ò@û Kûcö Gjûeò c¤ùe ùaûCe 
ù\j @ûjêeò aòMòWÿò ~ûA[ûGö \òù^ i¬ùaùk 
_ê@Kê cù^ _ùKA ù\aûKê ~ûA Kjòfû ù~- 
“UòùK ùcûùZ Wûqe ù\L«ê^ò, QûZòùe K` 
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Rcû ùjûA~ûAQò, ù\j jûZ \êaðk fûMêPò”ö  
cêñ @ûC Kûc Keò _ûeê^òùe aûaû,” GZòKò 
ùakKê ùaûC @ûLòùe fêj \ò ùUû_û MWò @ûiòfûYòö  
aògßûk aûaê Kò«ê Face-book ùe aýÉ @ûC iòG 
KòQò Kjòaû _ìaðeê Zûu ]cð_ZÜú _ûUò Keò CVò Kjòùf 
Zce ùaûC KûŠ mû^ UòùK ^ûjóö @`òi ùe Kûc 
Keò ùi UòùK `êeiZ _ûAQ«ò ^û ^ûjó @ûe¸ 
Keòù\f Zêc ^ûUKö

 Gjûeò c¤ùe 14 \ò^ aòZò MfûYòö 
ecû ù`û^ Keò RYûAQò, @ûi«û Kûfò i¬ùaùk 
_j�òaö aògßûk aûaê Kjòùf ùaûC Zê aýÉ j^û 
ùZûùZ Kûfò ù^A Nùe QûWò @ûiòaòö iùw iùw 
ùaûC Kjòfû ùcû ù\j_û UòùK Wûqe uê ù\ùLA 
^[û«êö C�eùe aògßûk aûaê Kjòùf “ùKcòZò aû  
ù\ùLA[û«ò ùaûC, Zê Z ù\LêPê cêñ Z ùKùZ aýÉ, 
icd UòùK ^ûjó, @ûe [eKê ù\Lòaû”ö ùaûC 
^òeúj gògêUòG ù~_eò jûZ _ùZA PKùfU cûùM 
Kjòfû KòQò ^ùjùf ^ûAñ ùKûbòWò UúKû UòùK KùeA  
ù\ ùjûC ù\Lòaûö ùKûbòWò UúKû _ûAñ @^fûA^ 
aýaiÚû ùjAPò ùaûC c¤ @û]ûe KûWð @ûYò^ò  
@ûC aògßûk aûaê GA K[ûKê bf bûaùe RûY«òö Mûñ 
Kê ù`eòfû ùaùk ùaûCKê GK WûqeLû^ûKê ù^A 
ùKûbòWò UúKû a\kùe GK UòUû^ûg Aù¬Kè^ ù\A 
ùaûCKê Kjòùf ùZû _ê@ PûKòeú Keò[òaûeê ùZûùZ aò^û 
@û]ûe KûWðùe ùKûbòWò UúKû còkòMfû Zê bûMýaû^ 
ùfû ùaûCö

 ùjùf aûU iûeû ùaûC c^ùe ùMûUòG K[û 
Nûeò ùjC[ûG, ù~ ùcWòKûfeê UúKû ù^A ù`eòfû 
ùaùk ̂ ið \ò\òUò KûjóKò Kjòfû K’Y cûCiú KûPùe 
jûZ KUòMfû Kò?ö Mûñ cêŠùe _jñPòfû ùakKê  

_âak bòWö ùaûCe iûw flàú ^û^ú ceò ~ûAQò, 
ùZYê ùiVò MûWò eLò Pûfò Pûfò ~òaûKê _Wòfûö Mûñ 
cêŠeê aògßûkaûaê ijeKê ù`eòMùf, KûeY Mûñe 
^úZò @^êiûùe [ùe @Ygê¡ò@û ùjAMùf gê¡ò 
_ùe ~ûA ù`eòaû K[ûö aûUùe iû^_ê@ aûaêfû  
ù\Lû ùjfû, jûZùe ]eò[òfû ùaûC _ûAñ KòYò[ôaû GK  
^ì@û P_f, @ûC ùaûCKê gâ¡ûùe _òù§A ù\A Kjòfû, 
Lûfò _û\ùe Pkòaê^ò ùaûC ùZû iûw ^Lú cû e ùMûW 
KûPùe KUò~ûA[ôfû @ûC ùi UòUû^ûg ^ ù\aûeê 
]^êÁûue ùeûMùe ceòMfûö ùaûC @ûLòeê fêj ]ûe  
]ûe ùjûA ùaûjò Pûfò[ûG, @ûC aûaêfûKê Kêù‹A _ùKA 
Kjòfû, “aûaêfûùe Zê _ûV _Xò^ûjêñ cêñ bûeò Lêiò”ö

 Gjû ùKøYiò KûjûYú ^êùjñ, cûZâ GK aûÉa 
PòZâ, ~ûjûKê @ûùccûù^ UòùK ^òeòLú bûaòùf I 
@^êba Kùf, fûùM ù~còZò Gjû @Zò ^òKUùe  
Kûjû_ûLùe ù\LòPòö ù~Cñ aû_û cû ^òR Rúa^e 
iaê iêLKê Rkû¬kò ù\A ^òRe _òfûcû^uê cYòh 
Kùf ùicûù^ aW ùjfû _ùe Zûue @Zò ^êý^Zc 
beYù_ûhY ~ûjûKò Zûue cûiòK RkLò@û b�û Vûeê 
aò Kc, ù\aûKê @lcö

 a�ðcû^ icd @ûiò~ûAQò, @ûA^ùe iõùgû]^ 
Keòaûe, ù~_eò _âùZýK ieKûeú I ùaieKûeú 
KcðPûeúe aûhðòK PeòZâ_¬òKû (Annual C.C.R.) 
ùicû^ue _òZûcûZû jó ùfLòùa Gaõ Zûjû ^ò¡ðûeY 
Keòa \ecûùe aé¡ò ùja Kò ^ûjó, _âùcûi^  
_ûAa Kò ^ûjó Gaõ Zûe PûKòeú ejòa ^û ~òa, jó 
ùja, GKcûZâ cû_KûVòö ~ûjûKò G aé¡ _òZûcûZû 
_âZò ùjC[ôaû @^ýûd I @ZýûPûeeê elû Keòaûùe 
iûcû^ý ijûdK ùjaö
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issues became the subject of debate and global 
concern, regarding the exclusivity of the right of 
the patent holder for use and manufacture of 
technology as against the need for dilution of the 
same to overcome the global health exigency.

Trips Agreement: Broad Overview
 The Trade Related Intellectual Property 
Rights (TRIPS), agreement 1994 has been 
conceptualized as an epoch making global 
development to address the core issues of 
reconciling the conflicting interests between 
exclusive intellectual monopoly of the patentee 
as against the public health issue, which 
has got larger social ramifications. There is 
no gainsaying that the right to health is an 
integral and inseparable aspect of Right to 
Life as envisaged under Article 21 of the 
Indian Constitution, and the Judiciary has 
stepped in to enlarge the scope and ambit of 
the said fundamental rights in the wake of the 
humanitarian regime, reiterating and reminding 
the obligations as well as commitment of the 
state. However, in the wake of the existential 
crisis which has been triggered by the alarming 
situation due to the global Covid-19 pandemic 
crisis and the lack of an effective antidote as 
well as medical protocol to address the same,  
has put an unprecedented pressure on the 
existing health infrastructure of the countries 
for which they have been compelled to seek 
for better accessibility of resources and in 
this perspective, but it was found that there 
were many bottlenecks, which needed to be 
reconciled so that the public health receives 
preponderance over individual entitlement. 

Compulsory Licensing: Panacea for 
all ILLS: Trips Perspective
       India was one of the first and foremost 
countries, which had appealed to the 
international community for patent waiver 
or an open patent. The patent is a monopoly 
recognizing the exclusive right of the innovator 
to manufacture, and market his innovation with 
the intent to earn revenue from the same by 
monetizing the innovation. On the other hand, 
patent waiver implies that the exclusivity of 
the patentee stands diluted to the extent that, 
in order to meet the health exigency at hand, 
the use and manufacture of the life saving 
drugs, which has been the subject matter of 
the patent, would not attract the legal embargo 
so also the legal sanctions for its breach. In 
this context, it is pertinent to say here that the 
TRIPS agreement, 1994 has foreseen a health 
exigency wherein under Article 31b, it is stated 
that where the proposed user has floated a 
proposal to the patentee to use his technological 
innovation at reasonable commercial terms and 
conditions, but the efforts have proved to be an 
exercise in futility. Such a prior permission can 
be dispensed with by a member state, with a 
rider that the said exception can be pressed into 
service during national emergency or in cases 
of non-commercial public use. 

     India and South Africa have espoused the 
cause for expansion of scope and ambit of 
Article 31b by floating such a proposal before 
the World Trade Organization’s Council for 
trade related aspects of Intellectual Property 
Rights, seeking waiver of certain impediments 
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in the wake of Covid-19 to overcome the 
shortage of medications and also urged that 
the medical equipments such as ventilators, 
dialysis machines and diagnosis kits be 
brought within its purview. The World Health 
Organization and the United Nations Aid 
have also supported the cause of dilution of a 
watertight compartmentalized IP regime. The 
developed countries of the world like the USA and 
the UK have given stiff resistance to such patent 
waiver, but as many as 100 countries like Russia 
and China also stood for the patent waiver, and 
hence the developed countries of the world 
ultimately conceded to their demands for the 
interest of the society at large. The International 
Monetary Fund (IMF) has made an assessment 
that the total number of medicines, which would 
be required for vaccination by the end of 2021, 
would be around 6 million doses.1  

Patents Act, 1970: Compulsory 
Licensing
 Section 84 of the Patents Act, 1970 
provides that, after a lapse of three years from 
the date of grant of the patent, an applicant, 
subject to condition that such invention is not 
available in the market at a reasonable price 
and such right has been imported into India or 
the said right has not been exercised in India, 
may make an application to the Controller of 
the Patents for grant of compulsory license. 
The controller shall consider the same, having 
due regard to the fact as to how it has a nexus 

with a public utility as well as advantage and the 
financial capacity of the applicant.

Voluntary Licensing
 During the time of the Covid-19 crisis, 
it was mooted to grant voluntary licensing, 
by mitigating the rigours placed to seek prior 
approval of the patentee in favour of third 
parties, so as to manufacture medicines. The 
patentee would be permitted to fix a reasonable 
fee in exchange for the license. In this regard, it 
is worthwhile to reflect the findings as recorded 
by the Hon’ble Delhi High Court in Rakesh 
Malhotra Vs Union of India reported in 
2021 SCC Online Del 1800, decided on 19th 
April, 2021, the Hon’ble Delhi High Court has 
recognized that the rights of the patentee as well 
as society at large needs to be reconciled and 
a harmony as well delicate balance needs to be 
maintained between both, though emphasizing 
that the patent holders should be encouraged 
for voluntary licensing so as to tide over the 
crisis. However, it was also emphasized that 
lots of efforts were undertaken for research and 
technology by the patent holder and their rights 
and privileges should not be lost sight of, as it 
would have an adverse impact on their impetus 
to conduct research and technology in future. 

 The pharmaceutical giants, mostly 
concentrated in the developed countries having 
control and exclusive right of production of 
these medicines, have vehemently opposed to 
the patent waiver as they feel that, once such 

1Justice Prabha Sridevan, Patent Rights and Patient Rights in Covid-19: Is the Right to   Exclusivity a Hamlet 
Question, Available at https://theleaflet.in/patent-and-patient-rights-in-covid-19-is-the-right-to-exclusivity-
a-hamlet-question/, accessed on 9th June 2023
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permission is granted, in favour of the least 
developing or developing countries having 
limited or no access to such technology, they 
can establish their own manufacturing unit and 
it would have a telling impact on their profit 
motive. However, in order to overcome the tug 
of war between the conflicting interest of the 
pharmaceutical giants, who are hell bent to 
insulate their technological knowhow as well 
as accessibility of the world at large to such life 
saving medicines and right of manufacturing the 
same, in May 2020, the Government of Costa 
Rica and other partners launched the Covid-19 
Technology Access Pool, (C-Tap) which was 
endorsed by 45 member states so also by the 
member states of the World Health Organization 
(WHO), the entire world was united for a holistic 
purpose known as “Global Solidarity Call for 
Action” to remove the bottlenecks and provide 
a conducive atmosphere to save mankind.

Conclusion
 The WTO and TRIPs members should 

explore ways and means to find a middle way so 
that the commercial right of the patent holder can 
be safeguarded, but simultaneously facilitating 
technology transfer as per the obligations 
under various multilateral treaties. So that the 
under developed and developing countries 
can benefit from the same. The respective 
municipal laws of the state should incorporate 
the provision for compulsory licensing so that 
they could derive benefits of globalization and 
specialized technological advancements in 
other countries. However, it must be borne in 
mind that, with the dilution of the international 
borders so also globalization, the rich and 
affluent countries should not have monopolistic 
access to the technology, to the deprivation of a 
large chunk of the community, which is staring at 
an unprecedented health crisis or exigency and 
in the eventuality such countries are deprived 
from utilizing the invention and innovation of 
technology, it would have a deleterious impact in 
the wake of international humanitarian regime.
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it different for them to survive. Due to lack of 
proper monitoring systems, disparity in the  
distribution of funds/ facilities/ loans among 
beneficiaries was seen at many places in 
the  villages. The deserving are exploited and 
deprived of their right to getting benefit. They 
don’t know anything about the implementation 
procedures and the benefits available under 
various schemes.

 Even 75 years after independence, 
the  dropout rate among school-going pupils 
is alarming. Primary schools are poorly 
administered. There is rampant mismanagement 
in the implementation of the midday meal 
programme in schools. Due to the unavailability 
of electricits in almost all houses of the village, 
children find it difficult to read and write at night 
in their houses. Free books supplied to them by 
the Government also do not reach these poor 
students.

 People still rely on age-old agricultural 
practices and use inefficient tools. No modern 
technology has been adopted in this region. 
Lack of irrigation facilities is also one of the 
greatest hurdles in their way of getting a good 
harvest. People are also ignorant about the 
benefits of soil conservation. Various agriculture 
oriented schemes are either not implemented, 
or the authorities have not taken proper steps 
to generate awareness about such schemes. 

 Another serious concern in villages is 
health and medical facilities. There is an acute 
problem of safe drinking water and poor people 
are mainly dependent upon the borewell, 
which produces water with high iron content 
that is  hazardous for health. The government 

agencies have failed miserably in providing 
drinking water supply connections to all villages. 
Though the schemes have been in place to 
provide the same, in reality these have been 
confined to pen and paper and have not been 
translated into action. People in villages are not 
aware about their legal right and justice. Being 
illiterate, mass they are even unaware about 
their right to information. 

 It is high time we thought about and acted 
upon this. Perpetual problems such as land 
alienation, indebtedness, bonded labour, shifting 
cultivation, unemployment, housing, education, 
health, safe drinking water, communication, 
malnutrition are to be addressed  otherwise 
we can’t think of socio-economic justice. Both 
fundamental rights and directive principles 
of state policy have enshrined constitutional 
provisions relating to right to food, education, 
health, shelter and livelihood. It may not be out 
of place here to mention that the Indian judicial 
mechanism through legal aid services can work 
in such circumstances so that judicial process 
becomes accessible to the disadvantaged/
marginalised sections of society. It has been 
rightly said that “Government is a trust and 
officers	 of	 government	 are	 trustees”;	Both	
the trust and the trustees are created for the 
benefit	of	people.  

 It is only the judiciary which can shoulder 
the responsibility of interpreting the law in a 
way that it meets the requirements of justice. 
The judiciary is duty bound to save the process 
of the law towards actualizing constitutional 
values to secure equal justice for all through 
Legal Aid Service. Hence they can play a vital 
role for the recognition of of inherent rights of 
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the indigenous people, which derive from their 
political, economic and social structure.

 The role of Legal Aid Services Authority, 
a wing of the judiciary, has become more 
sensitive in the wake of the present scenario. 
Constitutional justice has become a far cry 
and different organs of the government are 
fast crumbling and falling apart. The Legal Aid 
Services Authority has heeded the need of the 
hour and has introduced measures to ensure 
that justice is delivered at the door step of the 
deprived class of society. 

 Judges shall discharge their duties 
objectively and impartially, so that they can 
earn the trust and affection of the people.

(- Kautilya’3.20.24) 

 To ensure excellence in promoting 
constitutional justice to indigenous, the role 
of Legal Aid Service Authority is pivotal. It 
will facilitate a more effective and better co-
ordinated approach towards the function of 
judiciary. Judges are the central player in 
processes which would ensure the prevalence 
of  the rule of law.  We need to consistently work 
on refining our attitudes in order to maintain the 
dignity and ideals of constitutional justice. We 
should have a dynamic personality that leaves 
a long lasting impression on people by taking 
inspiration from our oath. We must focus on 
our duty rather than other factors and I hope 
and believe it will shower divine blessing on the 
path of our service and we will be able to ensure 
constitutional justice. 

 This assignment is an attempt to reconcile 
the principles of rights-based approach to 
development with practical application in the 
context of state-supported programs of the 
Legislature, Executive and the Judiciary for all 
citizens. Adding the dimension of rights to the 
discourse of development signifies attaching 
specific duties on the part of the state to respect 
and protect at the first instance and promote 
and fulfil, if need be, the rights of the people. 
The immediate implication of such an initiative 
is that the formulation and implementation 
of development policies by the state need 
to be undertaken in the knowledge that it is 
accountable to people for any violation of 
human rights arising from such policies. 

 Eradicating such discrimination in our 
society is under a very difficult task. The question 
now arises whether the existing trend can be 
halted, reversed and turned towards creativity 
whether the depending darkness can be 
converted into a glowing down, whether this hell 
can be transformed into a heaven. The answer 
can be a “yes” but the precondition is that the 
elite take up the responsibility of diverting the 
tides of time.

 We as a nation , we as an individual, have 
to give a much better account of ourselves, in 
the near future, than we have ever done in the 
past. Let us lose no time but prepare for the 
task from today.
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resolving the disputes between the parties, is 
more satisfactory. In India, an institution called 
ICADR (The International Centre for Alternative 
Dispute Resolution) has been established to 
provide a complete regime of ADR procedure 
and services required there, both at domestic 
and international levels.

 Various modes of alternative dispute 
resolution include arbitration, mediation, 
conciliation, judicial settlement and lok adalat.

1. Arbitration
 As per WIPO, arbitration is defined as 
a procedure in which a dispute is submitted, 
by agreement of the parties, to one or more 
arbitrators who make a binding decision on the 
disputes. It is a confidential procedure and the 
decision of the arbitral tribunal is final and easy 
to enforce. In India, laws relating to arbitration are 
governed by the Arbitration and Conciliation Act, 
1996. The objective of arbitration is to provide 
speedy justice outside the court. However, 
arbitration is like a court procedure where parties 
submit evidence similar to a trial in a court and 
the third party hears both the sides and arrives 
at a decision binding on both parties.

2. Mediation
 Mediation is a voluntary, flexible, 
confidential and informal process where an 
impartial third party assists the parties to 
settle their disputes amicably. In recent times, 
mediation is the most common form of alternative 
dispute resolution and in medieval India too, 
people preferred to settle their disputes through 
mediation as in this forum the parties arrive at 
a favourable outcome which is agreed upon 

by both the parties. Mediation can take place 
between parties either prior to litigation or even 
during the litigation process.  In India, mediation 
has shown a significant results in many cases 
as an alternative dispute resolution mechanism.

3. Conciliation
 Conciliation is a persuasive process 
where the parties in disputes agree to resolve 
their dispute amicably. In conciliation, the parties 
can discuss and arrive at a mutually agreeable 
settlement by the help of a conciliator who is a 
qualified and trained neutral person. Part-III of 
the Arbitration and Conciliation Act, 1996 deals 
with conciliation proceedings. Conciliation is 
considered the oldest and effective mode of 
dispute resolution between parties. This form of 
alternative dispute resolution existed in ancient 
India and mostly, compared with the panchayat 
system in India. Conciliation is seen as a better 
alternative to the formal justice system.

4.  Judicial Settlement
 The term Judicial settlement has been 
defined under Section 89 of the Code of Civil 
Procedure, 1908. Judicial Settlement is a 
form of alternative dispute resolution wherein 
if a court deems fit that there exists a chance 
of settlement of dispute between the parties 
outside the court, it can refer the same to either 
arbitration, conciliation, mediation or Lok adalat.

5.  Lok Adalat 
 Lok adalat is one of the mechanisms 
of alternative dispute resolution which is 
referred to as “people’s court”. The forum has 
been established and governed under Legal 
Services Authorities Act, 1987 with a motive to 
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avoid expensive trials and lengthy procedures 
of courts. It is a forum wherein disputes/cases 
pending in a court or at a pre-litigation stage 
are settled amicably. The cases which are dealt 
with lok adalat are matrimonial disputes, family 
disputes, compoundable criminal offences, 
land acquisition cases, motor vehicle accident 
claims, etc. Every decree passed by a lok adalat 
is to be deemed as a decree of a civil court and 
it binds the parties to the dispute.

Judicial intervention in implementing 
ADR mechanisms for resolving 
disputes
 As there is a growing concern amongst 
litigants regarding settling their disputes at the 
earliest, the judiciary is also making efforts 
to incorporate the mechanisms of alternate 
dispute resolution in to the legal system. This 
statement can be substantiated by citing certain 
recent case laws. Prior to that, it is imperative to 
refer to the provisions of ADR mechanisms in 
law.

 Section 89 of Civil Procedure Code 
deals with the settlement of disputes outside 
the court. - (1) Where it appears to the Court 
that there exist elements of a settlement which 
may be acceptable to the parties, the Court shall 
formulate the terms of settlement and give them 
to the parties for their observations and after 
receiving the observations of the parties, the 
Court may reformulate the terms of a possible 
settlement and refer the same for

 (a) arbitration

 (b) conciliation

 (c) judicial settlement including 
settlement through lok adalat  or

 (d) mediation.

 Order 10 Rule 1A. Direction of the Court 
to opt for any one mode of alternative dispute 
resolution. After recording the admissions and 
denials, the Court shall direct the parties to 
the suit to opt for either mode of settlement 
outside the Court as specified in sub-section (1) 
of section 89. On being informed of the option 
of the parties, the Court shall fix the date of 
appearance before such a forum or authority as 
may be opted for by the parties.

 In Afcons Infrastructure and Ors. v. 
Cherian Verkay Construction and Ors. 2010 
(8) SCC 24, the Hon’ble Supreme Court has 
clearly discussed the legal position on whether 
reference to ADR processes is mandatory as 
per Section 89 of CPC and Order 10 Rule 1 A of 
CPC. It has been observed by the Hon’ble court 
in the above landmark case that “Section 89 
has to be read with Rule 1-A of Order 10 which 
requires the court to direct the parties to opt 
for any of the five modes of alternative dispute 
resolution processes and on their option, refer 
the matter. The said rule does not require the 
court to either formulate the terms of settlement 
or make available such terms of settlement to 
the parties to reformulate the terms of possible 
settlement after receiving the observations of 
the parties. Therefore, the only practical way 
of reading Section 89 and Order 10, Rule 1-A 
is that after the pleadings are complete and 
after seeking admission/denials wherever 
required, and before framing issues, the court 
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will have recourse to section 89 of the Code. 
Such recourse requires the court to consider 
and record the nature of the dispute, inform 
the parties about the five options available and 
take note of their preferences and then refer 
them to one of the alternative dispute resolution 
processes”.

 In K.Srinivasa Rao vs. D.A. Deepa 
(2013) 5 SCC 22, the Hon’ble Apex court  held 
that “ in terms of Section 9 of the Family Courts 
Act, the Family court shall make all the efforts 
to settle the matrimonial disputes through 
mediation. Even if the counselor submits a 
failure report, the Family court shall with the 
consent of the parties, refer the matter to the 
mediation centre”. It has been also held that 
“all mediation centres shall set up pre-litigation 
desks/clinics, give them wide publicity and 
make efforts to settle matrimonial disputes at 
pre-litigation stage.” 

Conclusion
 Lately, legislature as well as the judiciary 
have made several attempts to promote the 
mechanisms of alternative dispute resolution in 
our legal system to provide its utmost benefits 
to the litigants. In many cases, it is seen that 

in order to overcome the ordeal involved in 
court proceedings, litigants are opting for 
the best option available to them in the form 
of ADR. However, the method of alternative 
dispute resolution has not always proven to be 
effective and efficient in every case. At times, 
it seems futile and a wastage of time. There 
are many criticisms and disadvantages of ADR 
mechanisms like lack of trained professionals, 
no guarantee of resolution, no appeal. 
Nevertheless, the hope of resolving disputes 
by alternative dispute resolution mechanisms 
has never faded. The foremost advantage 
of adopting ADR mechanisms by the parties 
is that it is a confidential process. Even if the 
outcome of settlement of disputes through 
ADR mechanisms is one percent it is worth 
taking a chance by adopting it at pre-litigation 
stages. The law regarding ADR mechanisms is 
constantly changing as per the necessity that 
arises out of the difficulties faced by litigants and 
adjudicators. In the near future, it is expected 
that there will be more productive results 
by adopting ADR mechanisms in resolving 
disputes of the parties and the goal of achieving 
justice at the door step can be accomplished.
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 The legal scenario with respect to 
partition of self-acquired property and the right 
of son over the self-acquired properties of father 
has been clarified by the Apex Court of India as 
well as Hon’ble High Court of Orissa in various 
judgments. In different cases, the Hon’ble Apex 
Court has observed that a son has no legal 
right in the self-acquired property of his parents 
unless he has proof of contribution towards the 
acquisition of the property. He may be allowed to 
use the property with permission from his parents, 
but they are not obligated to allow to live there.

Partial Partition is also maintainable 
under certain circumstances.
 If we focused on forgoing discussions, 
it is clearly seen that law permits only partition 
of whole ancestral in one partition suit not any 
partial partition. No coparcener can enforce a 
partial partition against the other coparceners, 
even though the partition may be partial by 
mutual agreements of the parties. Provided that 
under certain circumstances partial partition 
is also maintainable in the eye of law, Hon’ble 
Supreme Court of India and Hon’ble High Court 
of Orissa on different occasions have permitted 
partial partition. The Hon’ble High Court of 
Orissa has issued a guideline in respect of partial 
partition in the case of- Guddu @ Purushottam 
Mohant and others Vs Smt.Saimani 
Mohantiani(dead) her Lrs 2016(II)OLR-680.

 In the above judgment Hon’ble High 
Court of Orissa held that a partition suit should 
embrace all the joint properties of the parties 
concerned in the suit. Violation of that rule 
will result in multiplicity of litigation, which all 
parties and court must avoid and discourage. 
Rule is preliminary based on considerations 

of equity and convenience; it belongs more to 
the province of adjective law than substantive 
law: However, relaxation in certain cases and a 
partial partition can be allowed-

 (a) where different portions of the property 
lie in different jurisdictions, or

 (b)  when some portion of property is at 
the time incapable of partition, or 

 (c) when the property from its nature is 
impartible, or 

 (d)  the property held jointly with strangers 
who can’t be joined as parties to a 
general suit for partition, or 

 (e) where the co-tenants by mutual 
agreement decide to make partition 
of a part of the joint property retaining 
the rest in common.

 So in exceptional circumstances, partial 
partition can be permitted. The Hon’ble Apex 
Court of India in the case of- Karruppiah 
and another Vs C.Muniyappan and Others 
2014(20CTC 706 held that so far as the 
objection of partial partition is concerned, the 
said objection can be raised only by a sharer not 
alienee. So, if the issue of partial partition is not 
raised by the co-sharers in the initial stage or in 
WS, the suit for partial partition is maintainable. 
partial partition is permissible amongst 
Mohemmedans, as under Mohammedan law, 
heirs of a deceased Muslim succeed to a definite 
fraction of every part of his estate. Muslim co-
sharers are not obliged to file a general suit 
for partition of all properties in which they are 
interested and there is nothing to preclude them 
form seeking a portion of partition.
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sick and physically infirm persons at their own 
places of residence.

 This concept of virtual hearing has 
been beneficial to all the stakeholders in the 
legal system. By introducing this concept, not 
only has the Indian judiciary kept pace with 
globalization and the advancements in modern 
digital technology, but also it has ensured 
better dispensing of justice to the litigants. 
The provision of virtual hearing is extremely 
beneficial to the Trial Courts in ensuring 
quick and effective disposal of cases. Prior to 
initiation of the hybrid mode of trial, one of the 
main bottlenecks faced by the Trial Courts was 
the non-attendance of witnesses. Although, 
CrPC provides for various steps which can be 
taken in case of non-attendance of witnesses, 
it is usually difficult to adopt those procedures 
when Courts do not receive the service return of 
the summons on time. Sometimes, old records 
linger for recording of evidence of official 
witnesses like Investigating Officers, Medical 
Officers and Scientific Officers as they have 
been transferred outside the jurisdiction of the 
concerned Court by the time the case record 
comes to the stage of hearing. Since such official 
witnesses are posted in far off places, asking 
them to attend the Courts again and again 
physically for the purpose of deposing hampers 
their official duties and causes unnecessary 
wastage of time. Usually, the official witnesses 
are detained for the whole day in Court and this 
may cause hardship to the general public as 
well. For example, when a doctor is called for 
to depose in a case, his patients are deprived of 
receiving proper treatment for that day.  The VC 
Rules, 2020 has gone a long way to address 

this issue. As per the provisions of the Rules, 
recording of evidence of official witnesses 
including Scientific Officers, Police Officers, 
Medical Officers and anyone who is to depose 
in official capacity shall ordinarily be done by 
Video Conferencing subject to the concerned 
Court making all arrangements and giving 
the witness a precise time slot for recording 
of his / her evidence. Since the concerned 
official witness can now remain present at the 
remote point nearest to him at a precise time 
for recording of his testimony, it saves valuable 
time of both the Court and the Government. 

 Similarly, in case of medically ill witnesses 
or witnesses whose presence cannot be secured 
without undue delay or expense, Courts can now 
have their testimonies recorded immediately by 
sending portable video conferencing unit to the 
place where they are situated. This helps the 
Courts ensure that there is no impediment in 
recording the evidence of important prosecution 
witnesses on time so that the interests of 
justice are met. The VC Rules also empowers 
the Courts to resort to Video Conferencing for 
the purpose of remanding accused persons, 
recording their statement or the statement of 
witness and framing charges. Therefore, with 
the implementation of the VC Rules, a new 
window of opportunity has been opened for the 
Trial Courts to dispose off old cases which were 
pending since long due to non-attendance of 
witnesses and also in disposing off new cases 
in a time-efficient manner.

 Another important provision available 
in the rules ensuring easy access to justice to 
the litigants and victims is that the DLSAs and 
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the TLSCs of the State can make use of video 
conferencing in proceedings related to Legal 
Aid Clinics, Camps, Lok Adalats or Jail Adalats. 
As such, a victim who may be situated outside 
the jurisdiction of the Court at the time of Lok 
Adalat, need not waste money and time in 
physically appearing in the Court for redressal 
of his grievance. He can avail the benefit of 
virtual hearing and be examined from a remote 
point nearest to his location.

 The concept of ‘open Courts’ has been 
amply preserved in virtual hearings. Provision 
has been made in the rules to ensure that 
members of the public desirous of following the 
Court proceedings may view the same through 
external links provided to them for the said 
purpose. This, alongwith other provisions like 
preservation of an audio-visual recording of the 
Court proceedings, ensures transparency of the 
Court proceedings. It ensures that the litigants 
know that the proceedings were free and fair.

 No doubt, the concept of virtual courts 
has benefitted our legal system in various 
ways like ensuring transparency, better 
efficiency, providing timely and swift justice, 
and ensuring quick disposal, etc., however, 
the effective implementation of the system is 
not without its own bottlenecks. Lack of proper 
digital infrastructure in some of the Trial Courts 
prevents the Court from adopting the mode of 
virtual hearing in appropriate cases. In addition, 
botchy internet connection in rural areas is also 
a serious bottleneck faced by the Courts. This is 
because if internet connection is disrupted in the 
middle of recording of evidence of the witness 
and the entire process cannot be successfully 

completed, Courts have to begin the process 
anew or resort to physical mode of recording 
evidence. Moreover, digital literacy in rural 
areas is low. The stakeholders want to remain 
set in their orthodox ways. Litigants are more 
often than not very reluctant to adopt the new 
mechanism even though it will be beneficial to 
them.

 Regardless of the bottlenecks, virtual 
hearing and other e-courts initiatives of the 
judiciary are most certainly the way to the future. 
In order to keep pace with modernization, 
Courts need to more actively adopt virtual 
hearing as the main mode of conducting trial. 
With technological advancement, issues 
presently faced by Courts like faulty internet 
connectivity can be remedied. The Hon’ble High 
Court of Orissa is also ensuring that necessary 
infrastructure is provided to the District judiciary 
at the earliest. Hands on training is also 
being provided to the judicial officers to make 
them more conversant with this new mode 
of conducting trial. With the Government’s 
initiatives at making India digitized, the common 
man is also slowly becoming more conversant 
with use of technology. In the current scenario, 
the initiatives of the judiciary like NJDG, virtual 
hearing, paperless Courts, e-Courts, e-filing, 
e-payment of Court fees, etc. ensures that our 
Courts do not fall behind in the race to make 
India a developed country. This system is 
however, at the nascent stage. In order to make 
it a complete success, the combined efforts 
of all the stakeholders in the legal system is 
absolutely essential.
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the majority of juveniles in conflict with the law 
apprehended under Indian penal code & SLL 
offenses (76.2%) (26,954 out of 35,352) were 
in the age group of 16 to 18 years4. The figures 
on overall Juvenile Crime is likewise dismal. 
Murders increased from 531 in 2002 to 1,007 in 
2013, and then significantly decreased to 842 
in 20205. Rape and assault with the intent to 
violate women’s modesty increased from 485 
and 522 respectively in 2002 to 1, 884 and 1, 
424 respectively in 2013, and then decreased 
to 937 and 1154 respectively in 20206. These 
young people have recently been charged with 
some of the most heinous crimes, such as 
murder and gang rape. In 2015, the majority 
of adolescents apprehended for IPC violations 
were between the ages of 16 and 18 (27,986 
out of 39,074). Such teenage criminal behaviour 
is a disturbing trend that affects the entire 
society. Juvenile criminality is a scourge in our 
culture. In recent years, sexual offenses have 
constituted the vast bulk of juvenile offences. 
According to the NCRB’s 2015 Report, 22.6% 
of all SSL incidents (2,037 cases) involving 
children were reported under the 2012 POCSO 

Act, accounting for the vast majority of cases 
against minors7. Theft accounted for the majority 
(19.3%) of juvenile cases filed, followed by rape 
(5.4%), kidnapping & abduction (5.2%), and 
criminal trespass/burglary (8.3%)8. According 
to NCRB, 2015 data, the number of cases filed 
under the Indian penal code and Special and 
local law against minors decreased by 6.4% 
(from 33,526 cases in 2014 to 31,396 cases in 
2015) and 59.6% (from 5,039 cases in 2014 to 
2,037 cases in 2015) during the course of 2015 
compared to 20149. In 2015, 1206 children 
were apprehended in Odisha on different IPC 
and SLL criminal titles, including 29 for murder, 
35 for attempted murder, 105 for rape, and 6 
for gang rape10. Poverty, illiteracy, malnutrition, 
unemployed parents, drug abuse, peer 
pressure, easy access to firearms, fractured 
households, lavish lifestyles, and having too 
much independence from their parents are the 
primary causes of youth delinquency. Out of 
41,385 juveniles apprehended in 2015, 4,757 
were illiterate; 14,229 had just completed basic 
school, while 19,056 had completed secondary 
school but had not yet graduated from high 

4 Crime in India 2020 | National Crime Records Bureau. (n.d.). Crime in India 2020 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2020
5 Crime in India 2020 | National Crime Records Bureau. (n.d.). Crime in India 2020 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2020
6 Crime in India 2020 | National Crime Records Bureau. (n.d.). Crime in India 2020 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2020
7 Crime in India Year 2015 | National Crime Records Bureau. (n.d.). CRIME IN INDIA YEAR 2015 | National Crime 
Records Bureau. https://ncrb.gov.in/en/crime-india-year-2015
8 ibid
9 Supra note 6
10Supra note 6
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school11. These rates correspond to 11.5%, 
34.4%, and 46.0% of all imprisoned minors, 
respectively12.

 The December 16, 2012 gang rape in 
Delhi resulted in substantial changes to India’s 
criminal laws because the perpetrator of the 
famous Nirbhaya rape case was a juvenile who 
was just short of the age of 18. The obligation 
to rebuild and reform our juvenile justice system 
was one such change. To address the major 
challenges of juvenile justice, it was proposed to 
abolish the then-JJ Act of 2000 and re-enact the 
2015 Juvenile Justice (Care and Protection of 
Children) Act. To address concerns concerning 
the execution of juvenile justice, the JJ Act 2000 
was amended several times. Total replacement 
was used to update the Juvenile Justice Act of 
2000. by the Act, which was signed into law by 
the President on December 31, 2015. It is a 
statute that amend and integrates child-related 
laws. A child-friendly approach is employed in 
the processes that are offered, the institutions 
that are built, and the bodies that are formed 
in order to decide cases in the best interests 
of children and for their rehabilitation. It is an 
act to consolidate and revise the law pertaining 
to children who are accused of being in conflict 
with the law and who are judged to be in need of 
care and protection, with the goal of meeting their 

fundamental requirements through appropriate 
care, protection, development, treatment, and 
social reintegration.

Trend and Statistics of Crime by 
Juveniles in India
 The National Crime Records Bureau 
has found that, particularly in some categories 
of heinous offenses, the number of crimes 
committed by children between the ages of 16 
and 18 years is increasing at an alarmingly high 
rate. The number of 16 to 18-year-olds detained 
under the IPC and SLL Crime/offence increased 
from 21657 in 2011 to 28539 in 2021, a startling 
31.77% increase13. The bulk of young people in 
conflict with the law who were arrested in 2021 
for IPC and SLL offenses (28,539 out of 37,444) 
fell within the age range of 16 to 18 years. Similar 
to this, the majority of adolescents in conflict 
with the law who were detained in 2020 (26,954 
out of 35,352) were between the ages of 16 
and 1814. In 2015, the bulk of children detained 
for IPC violations (27,986 out of 39,074) were 
between the ages of 16 and under 18 years 
old15. Sexual offenses have accounted for the 
majority of adolescent offences in recent years. 
According to NCRB’s 2015 Report, the majority 
of SSL incidents involving minors-22.6% of all 
occurrences, or 2,037 cases—were reported in 

11CRIME IN INDIA YEAR 2015 | National Crime Records Bureau. (n.d.). CRIME IN INDIA YEAR 2015 | National 
Crime Records Bureau. https://ncrb.gov.in/en/crime-india-year-2015
12ibid
13Crime in India 2021 | National Crime Records Bureau. (n.d.). Crime in India 2021 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2021
14Crime in India 2020 | National Crime Records Bureau. (n.d.). Crime in India 2020 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2020
15CRIME IN INDIA YEAR 2015 | National Crime Records Bureau. (n.d.). CRIME IN INDIA YEAR 2015 | 
National Crime Records Bureau. https://ncrb.gov.in/en/crime-india-year-2015
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compliance with the 2012 POCSO Act. 41,385 
teenagers were detained in 2015, of whom 
38,877 were being held for the first time and 
2,508 were repeat offenders (recidivists)16.

 4,757 of the 41,385 minors apprehended 
in 2015 were illiterate, 14,229 had only finished 
elementary school, and 19,056 had finished 
middle school but were not yet in their senior 
year of high school17. It is important to highlight 
that the % of juvenile crime to the total crime 
reported under IPC, 1860 increased slightly 
from 0.9 % in 2001 to 1.1% in 2011 & again 
decreased to 0.7 % in 202118.

Odisha Information
 The total number of juveniles apprehended 
in the state of Odisha during 2021 under various 
IPC & SLL criminal titles was 1334, according to 
the NCRB’s Crime in India, Report of 202119; this 
figure is 21.82% higher than the total number of 
juveniles caught in 2020, which was 109520.

 The total number of juveniles apprehended 
in the state of Odisha during 2015 under 
various IPC & SLL criminal titles was 1206, 

which is 11.35% greater than the total number 
of juveniles caught in 2014, which was 1083, 
according to the NCRB’s Crime in India, 2015 
report21. Among theem, 29 were held for murder, 
35 for attempted murder, 105 for rape, six for 
gang rape, nine for dacoity, and 49 for robbery22. 
These offenses constitute, in turn, 3.72%, 
3.80%, 6.73%, 7.22%, 5.05%, and 5.54% of the 
crimes committed by young people from Odisha 
in India in 2015 under the same heading23. The 
fact that 205 of the juveniles apprehended in the 
state of Odisha were illiterate, 456 had finished 
elementary school, 343 had finished upper 
elementary school but had not graduated, and 
91 had finished matriculation or above, is also 
important to mention24.

Causes of Juvenile Crime:
 When children are given tender care and 
attention, they can develop in a healthy way 
since they are innocent from birth. Children 
are more likely to realize their full potential 
when they are growing physically, mentally, 
morally, and spiritually. However, unfavorable 
circumstances, a disdain for necessities, the 

16ibid
17Supra note 14
18Crime in India 2021 | National Crime Records Bureau. (n.d.). Crime in India 2021 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2021
19Crime in India 2021 | National Crime Records Bureau. (n.d.). Crime in India 2021 | National Crime Records 
Bureau. https://ncrb.gov.in/en/Crime-in-India-2021
20 ibid
21CRIME IN INDIA YEAR 2015 | National Crime Records Bureau. (n.d.). CRIME IN INDIA YEAR 2015 | 
National Crime Records Bureau. https://ncrb.gov.in/en/crime-india-year-2015
22ibid
23Supra note 20
24CRIME IN INDIA YEAR 2015 | National Crime Records Bureau. (n.d.). CRIME IN INDIA YEAR 2015 | National 
Crime Records Bureau. https://ncrb.gov.in/en/crime-india-year-2015
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wrong company, and other wrongdoings can 
turn a young child into a juvenile offender. A 
child is like an uncut diamond; the community 
determines how it is formed. In India, there is 
a National Policy for Children that claims that 
children are a national asset and account for 
about 40% of the population. The majority of 
youngsters in India still endure difficult living 
conditions. There are many different factors 
that contribute to adolescent crime, but some of 
them include:

 • Rapid urbanization; insufficient 
discipline; family and environment; 
broken families and households; 
unemployed parents; cinema and 
media 

 •  Excessive parental autonomy; 

 •  Expensive lifestyles 

 •  Addiction to drugs; 

 •  Anti-social peer pressure; 

 •  a lack of recreational opportunities 

 •  Unfriendly living conditions; 

 •  Illiteracy; 

 • Household criminalization 

 •  starvation, poverty, and unemployment

 •  easy access to firearms & Gang culture 

  •  Excessive parental autonomy.

Judiciary on Juvenile Justice System:
 The Supreme Court upheld the legality of 
the JJ Act, 2000 in the cases of S. Bali v. Union 
of India25 and Dr. S. Swamy v. Raju26 insofar as 
it allows all children in conflict with the law to 
be dealt with through the helpful juvenile justice 
system regardless of the gravity of the offense. 
In Salil Bali, the Supreme Court emphasized 
that the JJ CPC Act, 2000, and the rules enacted 
under it, which provide for the rehabilitation and 
re-integration of children in conflict with the law 
into mainstream society, are restorative rather 
than punitive. The Honourable Supreme Court 
declared in Salil Bali v. Union of India27 that by 
inflating juveniles’ ages, they were treated as 
adults and sent to jails instead of being taken 
before the Juvenile Justice Board.

25( 2013) 7 SCC 705
26Dr. Subramanian Swamy. vs. Raju,(2014) 8 SCC 390
27( 2013) 7 SCC 705
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Global scenario on the age of juvenile criminal liability28-

 Country UK USA France Canada South 
Africa Germany

India 
(earlier JJ 
Act, 2000)

India(JJ 
CPC ACT, 

2015)
Minimum age 
of minors 
prosecution
for crimes

10  
Years

It ranges from 
6 to

10 years of 
age.

Decided 
on a case 
by case 

basis

12  
Years

10
Years

14  
Years

7 Years 
under 

IPC,1860

7 Years 
under 

IPC,1860

Minimum age 
of minors 
prosecution 
for crimes as 
an adult.

17 Years in 
Wales,  

England and 
Northern 

Ireland & for 
Scotland- 
16 years 

but can be 
lowered in  

exceptional 
cases

13 Y 16 Y 14 Y 16 Y 14 Y There 
was no 

provision 
for treating 
Juveniles 

as an adult.

16

Penalty 
provided for 
CCL who are 
treated as an 
Adult.

Similar as 
adults. Life 
imprisonm 

ent is 
allowed but 
no dealth 
penalty

Similar as 
adults but No 
Life imprison 

ment ordealth 
penalty is 
provided.

Similar as 
adults, but 

decided 
individuall 
y for each 
situation. 

Life 
imprisonm 

ent is 
allowed

Murder-7 
to 10 
years, 

max.puni 
shment 
for other 

offence is 
3 year.life 
imprison 
ment not 
allowed 
& death 
penalty 

not 
allowed.

Similar 
as 

adults. 
No life 
impriso 
nment 
& No 
death 

penalty

10 years, 
life 

imprisonm 
ent not 
allowed 
& death 
penalty 

not 
provided.

N.A Similar like 
adults but 
With the 

chance of 
release, life 

imprisonmen 
t allowed but 
death penalty 
not allowed.

Types of 
offences 
under which 
juvenile 
offenders 
can face trial 
as an adult.

Rape, 
Murder, 
Causing 

explosion.

Murder, 
Assault, 
robbery, 

aggravat ed 
sexual abuse, 
drug offence 

& firearm 
offences.

Rape, 
Robbery, 
Murder, 

drug 
offence

Murder, 
Aggravat 
ed sexual 
assault, 
serious 
bodily 
harm.

Rape, 
Murder,
robbery

Child 
abuse 

leading 
to death, 

sexual 
abuse,

N.A Serious 
offences 

where 
punishment 
is 3-7 years 

like cheating, 
counterfeitin 
g or heinous 

offence 
having more 
than 7 years 
punishment 

like Rape, 
Murder &
robbery

28Legislative Brief,JJ(CPC) Bill-2014,PRS Legislative Research,2014
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Conclusion and advice
• The researcher revealed that, according 

to NCRB statistics, crimes committed by 
children aged 16 to 18 are increasing at 
an alarming rate in both India and Odisha, 
notably in numerous categories of serious 
and heinous offence. As a result, the 
provisions of the JJCPC ACT, 2015 are 
justified to some extent in allowing children 
between the ages of 16 and 18 charged 
with heinous crimes to be tried and 
sentenced as adults, despite the fact that 
doing so would violate India’s obligations 
under the UN Conventions on the Rights of 
the Child and would not serve the interests 
of society as a whole. It is also true that 
the implementation of the ‘transfer system’ 
and ‘preliminary assessment’ violates the 
procedural fairness principles provided 
by the Indian Constitution and goes 
against the spirit of the juvenile justice 
system, which emphasizes reformative, 
restorative, and rehabilitative justice.

• In order to strike a balance between the 
wider interests of society and the child in 
violation of the law, the government should 
take appropriate action to carry out the 
requirements of the JJCPC Act, 2015 and 
its Rules in both text and spirit.

• The government should take immediate 
action to address the fundamental 
causes of juvenile delinquency, such 
as starvation, malnutrition, unemployed 
parents, drug abuse, peer pressure, easy 

access to firearms, broken households, 
luxurious lives, and excessive parental 
independence.

• In every backward district in India, as 
well as in every district of Odisha, where 
there is a severe shortage of highly skilled 
and experienced medical professionals, 
the juvenile justice board’s “preliminary 
assessment” may not be accurate, 
capable, or knowledgeable enough to 
assess a child’s mental capacity to commit 
an offense, a very complex procedure. 
Instead, the “Preliminary Assessment” 
should have been handled by an 
experienced medical board formed by a 
government medical college and hospital.

• It is not in the best interests of the child 
or society at large to send CCL between 
the ages of 16 and 18 years who commit 
terrible crimes to the adult criminal justice 
system based on a potentially defective 
and misleading “Preliminary assessment” 
by the juvenile justice board. Because 
every district is required to have a JJ 
Board, effective and proper justice cannot 
be provided to these older juveniles/CCL, 
due to a lack of experienced and highly 
qualified doctors in every remote district 
of Odisha and in India, unless the JJCPC 
ACT, 2015 is amended to create an expert 
medical Board in every Government or 
private medical college and Hospital 
in every State to assist JJ Boards in 
“Preliminary assessment.”
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 (a) in a summary trial or a summons 
case, where he pleads not guilty 
to the accusation made in the 
complaint; and

 (b)  in any other case, upon framing of 
charge.

(2)  The interim compensation under sub-
section (1) shall not exceed twenty per 
cent. of the amount of the cheque

(3)  The interim compensation shall be paid 
within sixty days from the date of the 
order under sub-section (1), or within 
such further period not exceeding thirty 
days as may be directed by the Court 
on sufficient cause being shown by the 
drawer of the cheque.

(4)  If the drawer of the cheque is acquitted, 
the Court shall direct the complainant to 
repay to the drawer the amount of interim 
compensation, with interest at the bank 
rate as published by the Reserve Bank 
of India, prevalent at the beginning of the 
relevant financial year, within sixty days 
from the date of the order, or within such 
further period not exceeding thirty days as 
may be directed by the Court on sufficient 
cause being shown by the complainant. 

(5)  The interim compensation payable under 
this section may be recovered as if it were 
a fine under section 421 of the Code of 
Criminal Procedure, 1973 (2 of 1974). 

(6)  The amount of fine imposed under Section 
138 or the amount of compensation 
awarded under section 357 of the Code 
of Criminal Procedure, 1973 (2 of 1974), 
shall be reduced by the amount paid 
or recovered as interim compensation 
under this section.”

 The provision was inserted by The 
Negotiable instruments (Amendment) Act, 
2018. Introduced as Negotiable Instruments 
(Amendment) Bill, 2017 the object and purpose 
of this amendment was to address the issue 
of undue delay in final resolution of cheque 
dishonour cases so as to provide relief to payees 
of dishonoured cheques, and to discourage 
frivolous and unnecessary litigation which 
would save time and money.  This amendment 
was necessitated after the observations made 
by the 213th Law Commission report titled “Fast 
track magisterial courts for dishonoured 
cheques..”, (2008), wherein it was stated that 
cheque bounce cases constitute about 20% 
of the total pendency of cases in the country. 
Over time, complex judicial procedures have 
been manipulated by unscrupulous drawers to 
their advantage which has severely marred this 
objective, although, apparently there has been 
constant judicial effort to iron out the irregularities 
as evident from various judgements of the 
Hon’ble Supreme Court of India.
The jurisprudence of Section 143A of the 
Act and the grey areas
 Being a relatively new provision inserted 
into the time tested principal Act, the literature 
available on the subject is scarce. Though the 
trial courts have usually resorted to purposive 
interpretation of the provision with the aid of the 
Statement of Object and Reasons envisaged 
in the Negotiable Instruments (Amendment) 
Act, 2018, there are areas that require judicial 
intervention of the Honourable Supreme Court 
and the High Courts to settle the ambiguities that 
have become a commonplace in legal practice. 
In G.J Raja v. Tejraj Surana, AIR 2019 SC 3817 
the Honourable Apex Court held the section 
to be prospective in operation and that the 
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provisions of said section 143A can be applied 
or invoked only in cases where the offence under 
Section 138 of the Act was committed after the 
introduction of the said section 143A in the 
statute. This was because the accused in such 
cases were now subjected to a new disability/
liablility. Another conflict was resolved by the 
Honourable Apex Court in Noor Mohammed 
v. Khurram Pasha, (2022) 9 SCC 23 wherein 
a three-judge bench of their Lordships U.U 
Lalit, S. Ravindra Bhat and Sudhanshu Dhulia, 
JJ. while allowing an appeal  challenging the 
decision of the Honourable Karnataka High Court 
which had upheld the conviction order passed by 
the trial court under Section 138 of the N.I Act, 
without providing the appellant an opportunity 
to cross examine the respondent, observed that 
“the provision concerned nowhere contemplates 
that an accused who had failed to deposit interim 
compensation could be fastened with any other 
disability including denial of right to cross-
examine the witnesses examined on behalf of 
the complainant. Any such order foreclosing the 
right would not be within the powers conferred 
upon the court and would, as a matter of fact, 
go well beyond the permissible exercise of 
power”. Thereafter the learned trial court was 
directed to allow the appellant to cross examine 
the respondent and to take the proceedings to 
a logical conclusion. 
 These are some areas that have been 
dealt with by the Honourable Supreme Court 
in relation to this provision and have assumed 
the status of ‘settled positions of law’. Another 
area within the domain of this Act, that is yet to 
be conclusively resolved is parameters/test that 
should be adopted by the trial courts to allow/
reject an application under section 143-A of the 
Act. The provision begins with a non-obstante 

clause and further goes on to provide that the 
Court trying the offence may order the drawer 
to pay interim compensation to the complainant. 
The usage of the term ‘may’ denotes that the 
trial court has to exercise its discretion while 
allowing or disallowing the applications, but in 
the absence of a uniform parameter/guidance, 
the discretion sought to be exercised in such 
cases ceases to become a ‘guided discretion’. 
In this parlance, the Honourable High Court 
of Jammu and Kashmir and Ladakh, in Nazir 
Ahmad Chopan v. Abdul Rahma n Chopan,  
CRM(M) No. 50/2020 pronounced on 
23.12.2022, in a single judge bench observed 
that “though no guidelines for grant of interim 
compensation have been laid down in Section 
143-A of the NI Act, yet this discretionary 
power is to be exercised on well-recognized 
principles supported by reasons. The court 
has to spell out the reasons for grant of interim 
compensation in favour of the complainant and 
it has also to justify in its order with reasons the 
quantum of interim compensation that is being 
awarded by him as the said quantum can vary 
from 1% to 20% of the cheque amount”. The 
court further added that “some of the reasons 
for granting interim compensation may be that 
the accused absconds and avoids to appear 
before the Court despite service or there is 
overwhelming material on record to show that 
the accused is liable to pay an enforceable 
debt or that the accused is guilty of protracting 
the proceedings by avoiding to cross-examine 
the witnesses or producing his evidence”. 
Similarly, the Honourable Karnataka High 
Court in V. Krishnamurthy v. Dairy Classic 
Ice Creams Pvt.Ltd., 2022 SCC Online 1047, 
observed that while deciding an application 
under this provision, priority is to be attached 
to the ‘conduct of the accused’. It further went 
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on to observe that “if the accused has been 
unnecessarily evading the proceedings by 
seeking adjournments, consideration of the 
application would become imperative as the 
amendment itself is introduced to compensate 
such payees of delay tactics adopted by 
unscrupulous drawers of cheques”. Having said 
that, the orders passed by the Honourable Courts 
are not exhaustive and preserve some room for 
discretion at the behest of the trial judge.
 The ambiguity pertaining to this provision 
further increase, after the judgment rendered 
by the Honourable High Court of Chhatisgarh 
in Rajesh Soni v. Mukesh Verma, 2021 
SCC Online Chh. 1761 wherein it was held 
that the word “may” used in Section 143A be 
treated as “shall” and the provision is thus not 
discretionary, but becomes directory in nature, 
once the accused pleads not guilty in summary/
summons cases or upon framing of charge in 
any other case. This opened up floodgates of 
application under this section and the trial courts 
were riddled with confusion while disposing of 
them. On the other hand, the Honourable Delhi 
High Court in M/S J.S.B Cargo and Freight 
Forwarder Pvt. Ltd v. State and another, 
2021 SCC Online Del. 5425 observed that 
“Section 143A of the Negotiable Instruments 
Act of 1881 is a directory provision rather than 
a mandatory one”. The court also noted that 
“the use of the word “may’’ in Section 143-A(1) 
of the Act conveys that the granting of interim 
compensation is not mandatory and a discretion 
was conferred upon the Court, to either grant 
or not to grant interim compensation”. This 
observation is consistent with that of the 
judgment in V. Krishnamurthy (Supra) wherein 
the court opined that “the provision is  directory 
in the beginning snowballs into becoming 

mandatory and penal by the time the realization 
of the deposit amount is made.” These variable 
interpretations made by the Honourable High 
Courts of several jurisdictions have led to 
ambiguity and non-uniformity of legal practice 
concerning cheque bounce cases. Having regard 
to such lack of clarity, the applications under this 
section have now assumed the proportions of 
a ‘mini-trial’ and have started to defeat the very 
purpose for which the provision was inserted into 
the Act via an amendment.
Conclusion and Suggestions
 It is needless to say that jurisprudence of 
Section 143A is currently at its nascent stage. 
The position of law for this area is not yet 
settled insofar as the differential interpretations 
adopted by several High Courts are concerned. 
Furthermore,  all the aforementioned decisions 
on the subject rendered by the High Courts were 
presided over by a single judge. In other words, 
these propositions of law are yet to be tested by 
a larger bench and/or by the Honourable Apex 
Court. Non-uniformity in interpretations will 
have the effect of causing prejudice to litigants 
and the public in general. For instance, Section 
143A operates as a mandatory provision for the 
courts within the supervision of the Honourable 
High Court of Chhatisgarh whereas the rest of 
the jurisdicitions have the liberty to deal with 
the applications in a relatively liberal sense. 
Therefore, an immediate intervention of the 
Honourable Apex Court to settle the position of 
law on the subject would be immensely beneficial 
to the trial Courts and litigants. Furthermore, 
academic researches, if undertaken by law 
schools and State Judicial Academies on this 
subject can also guide trial judges to better 
understand the jurisprudence of it.
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vested interests resulted in the nexus between 
politicians and businessmen lobbying to protect 
their interests and this has long tarnished the 
image of the Indian Polity ever since 1950. 
India liberalized its economy in 1991, drastically 
reducing tax rates, tariffs, and detailed micro-
control of economy activiting. At the same time, 
they opened up sectors previously reserved for 
the public sector to private, including foreign 
entry. These changes were expected to bring 
an end to the corruption that plagued India 
particularly since the 1970s. Yet in 2011, two 
decades after liberalisation, an economically 
resurgent India, faced a crisis of governance. 
Scams and scandals dominated the headlines. 
A Cabinet Minister was jailed after resigning on 
charges of corruption pertaining to the allocation 
of telecommunication spectrum.

 The symbiotic relationship between 
politicians and their financiers has been brought 
to light thereby illuminating the consequent 
corruption that erodes the country’s resources. 
This vicious cycle of corruption had almost 
become the face of disgraced Indian Electoral 
system. Primarily the objective of such heavy 
financing of elections is to win vote banks. In 
India this is done either by distribution of free 
bies, often liquor, rice and electronic goods to win 
the votes of an illiterate voter who is incapable of 
making an informed choice. He then votes for a 
party that gives him a momentary material gain.

 From one perspective, the ability of formal 
government  institutions and civil society initiatives 
to identify and target the corrupt demonstrates 
the resilience and corrective power of India’s 
political system. But the question arises as to 

why corruption is so widespread and pervasive 
in India even after economic liberalisation. We 
argue that there are two key drivers of corruption 
in India. One, economic liberalisation has not 
ended the government’s discretionary powers 
over resource allocation in numerous domains. 
Two, flawed political party funding and election 
expenditure laws drive parties and politicians to 
misuse the government’s discretionary powers 
over resource allocation to raise funds for 
election campaigns and political parties.

 A well-functioning democracy requires 
vibrant political parties and competitive 
elections. Political parties perform several 
crucial functions, which include:

 (1) the integration and mobilisation of  
citizens; 

 (2) the articulation and aggregation of  
interests;

 (3)  the formulation of public policy; 

 (4)  the recruitment of political leaders; and

 (5)  the organisation of Parliament and 
government.”1

 In order to function effectively and to fulfil 
these roles, to run for and win office, or to serve 
as an effective opposition, political parties 
and their candidates need significant financial 
resources. India has had a mixed record in 
coming to terms with this reality. However, in 
reality, the political parties participating in the 
elections are creating problems in the electoral 
process such as communalism and politics, 
money power, booth capturing and violence 
and criminalisation of politics.

1Bartolini, S. and Mair, P. (2001). Challenges to Contemporary Political Parties. In Diamond, L. and Gunther,  
R. (eds.), Political Parties and Democracy (pp. 327–344). Baltimore: Johns Hopkins University Press.
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2E. Sridharan, Electoral Finance Reform: The Relevance of International Experience. In V. K. Chand (ed.), 
Reinventing Public Service Delivery in India: Selected Case Studies (pp. 371–5). New Delhi: Sage.
3Ramadevi, V. S. and Mendiratta, S. K. (2000). How India Votes: Election Laws, Practice and Procedure (pp.378–80, 
391–95). New Delhi: Butterworths India; Gowda, Rajeev M.V., and E. Sridharan, Reporting India‟s Party Financing 
and Election Expenditure Laws‟, Election Law Journal, Volume 11, Number 2, 2012, http://casi.sas.upenn.edu/
system/files/Gowda- Sridharan,+ELJ+paper,+Reforming+India’s+Party.pdf [accessed on: 1 September 2013].
4Chief Election Commissioner of India, 2009 General Elections: Challenges and Opportunities, http://eci.gov.
in/ECI_Main/DJ/Speech%20for%20European%20Business%20Group,%20Mumbai%20- %2012.01.2010.pdf , 
[accessed on: 3 September 2013].
5Chopra, Joginder K., Politics of Election Reforms in India, Mittal Publications, 1998 Edition, at p. 293.

 Traditionally, political parties in India 
financed themselves through private donations 
and membership dues.2  Corporate contributions 
to political parties were legal, subject to certain 
restrictions, and had to be declared in the 
company’s accounts. The Representation of 
the People Act (RPA) of 1951 introduced limits 
on the amount that could be spent on election 
campaigns. Candidates who exceeded these 
limits faced the prospect of disqualification and 
annulment of their elections.3 

Concept and Meaning:
 The public office centered corruption is 
defined as a behaviour that digresses from the 
formal public duties of an official for reasons of 
private benefit. J.S. Nye provides an example of 
a public office-centered definition

 Corruption is behaviour, which deviates 
from the formal duties of a public role because 
of private regarding (personal, close family, 
private clique) pecuniary status gains; or violates 
rules against the exercise of certain types of 
private regarding influence. This includes such 
behaviour as bribery (use of reward to pervert 
the judgment of a person in a position of trust); 
nepotism (bestowal of patronage by reason of 
ascriptive relationship rather than merit); and 
misappropriation (illegal appropriation of public 
resources for private- regarding uses).

 Corruption in India has passed through 
three different stages: (a) gaining legitimacy 
(b) widespread indulgence, and (c) shameless 
defence.

Legislative, Legal and Institutional 
Status Quo and Developments as 
Election Reforms for Elimination of 
Corruption in Electioneering Process:
 In India, the Election Commission is the 
apex authority that has the power to control 
and regulate elections and electoral spending. 
4It is an autonomous and independent body 
that upholds the virtues of a democracy. 
The improvement in the current situation is 
only possible by the diligence of the election 
commissions. Strict laws are passed by the 
legislative aid this. However laxity lies in their 
implementation. Be that as it may, there has been 
a slow but constant metamorphosis of the Indian 
electoral system assisted by the legislature and 
the Election Commission. An attempt to treat 
such malaises can be seen the evolution of laws 
ranging from the Representation of People Act, 
1951; the Presidential and Vice Presidential 
Act, 1952; and the Conduct of Election Rules 
1961. 5However, these acts failed to address 
key issues of the flow of money in elections and 
the use of manpower to win elections. 
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6Committee on Prevention of Corruption, 1962 was headed by K Santhanam; The Wanchoo Committee was 
appointed in 1971 to examine and suggest legal and administrative measures for unearthing black money and 
countering evasion and checking avoidance.
7AIR 1975 SC 2299.
8AIR 1975 SC 308.

 By the 1960s, there were concerns in policy 
circles about a nexus between black money and 
political fund-raising. ‘‘Black money’’ is the term 
applied to funds on which taxes have not been 
paid or to money raised through illegal activities. 
The reports of the Santhanam Committee 
on Prevention of Corruption (1964) and the 
Wanchoo Direct Taxes Enquiry Committee 
(1971) both shed light on the problem of black 
money infiltrating the political system. 6Black 
money was generated by businesses and 
individuals who evaded corporate and income 
taxes. This became prevalent because of the 
high taxation regime and highly regulatory 
and protectionist policy framework that was 
instituted from the 1950s onward. Some of 
this black money tended to be pumped back 
to political parties and candidates to garner 
favourable policy decisions.

 In 1968, Prime Minister Indira Gandhi 
banned corporate donations to political parties. 
The ostensible reason for the ban was to 
prevent large business groups from exercising 
undue influence on politics.

 However, there has also been speculation 
that she may have introduced this measure partly 
because she feared that corporate interests 
would fund right-wing opposition parties. The 
ban on corporate donations to political parties 
was not accompanied by state funding as a 
substitute for corporate funds. This tended to 
greatly increase politicians’ reliance on black 
money for election campaigns, as there was no 

other adequate and legal source of funds.

 In Indira Nehru Gandhi v. Raj Narain, 
7Justice HR. Khanna observed- “the principle of 
free and fair election is an essential postulate of 
democracy which in turn is a part of the basic 
structure of the Constitution of India. This leads 
us to peruse the provisions of the Constitution 
in the light of established principles of free and 
impartial election”.

 Khanna, J. further observed-“Democracy 
can indeed function only upon faith that 
elections are free and fair and not rigged and 
manipulated, that they are effective instruments 
of ascertaining popular will both in reality and 
form and are not mere rituals calculated to 
generate illusion of defence to mass opinion.”

 In 1974, the Supreme Court of India ruled in the 
case of Kanwar Lal Gupta v. Amar Nath Chawla8  
that party spending on behalf of a candidate 
should be included in calculating that candidate’s 
election expenses in order to determine whether 
the election expenditure limit had been violated. In 
response, Parliament amended the RPA in 1975 to 
nullify the Supreme Court’s judgment. Specifically, 
Parliament amended Explanation 1 to Section 
77(1) of the RPA, such that party and supporter 
expenditures not authorised by the candidate did 
not count toward the calculation of a candidate’s 
election expenses. This made the limit on election 
expenditures largely ineffective, as it was limited 
to a candidate’s direct expenditures only, while the 
party and the candidate’s supporters could spend 
without any limit.
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9AIR 1996 SC 3081.
102003 SCC 399.

 In 1990, the National Front government 
set up the Dinesh Goswami Committee on 
Electoral Reforms. The Goswami Committee 
Report recommended some state funding in 
the form of limited support in kind for vehicle 
fuel (usually the main campaign expense), 
rental charges for microphones, the issuance 
of voter identity slips and additional copies of 
the electoral rolls. It did not include spending 
by independent supporters in the election 
expenditure limit but made such unauthorised 
spending a penal offence (as in the United 
Kingdom). The committee also advocated a 
ban on corporate donations to political parties. 
These recommendations left a gap in the parties’ 
campaign finance requirements. While banning 
corporate donations, they did not provide for 
an adequate substitute in the form of public 
funding. 

 In 1993, Indian industry became publicly 
concerned about the issue of political funding 
for the first time. The Confederation of Indian 
Industry (CII) set up a Task Force which 
recommended that corporate contributions 
be made tax-deductible and that shareholder 
confirmation of board decisions about political 
contributions be required. CII also recommended 
state funding of elections with the funds to be 
raised either by a cess (earmarked tax) on 
excise duty or through contributions by industry 
to an election fund pool managed by the state. 
Money would be distributed to parties through a 
formula. This proposal, in effect, proposed a tax 
on industry to finance campaigns.

 Two important developments took place in 
1996. In the case of Common Cause v. Union 

of India, 9the Supreme Court issued notices 
to political parties to file returns by February 
20, 1996, as required by the Income Tax and 
Wealth Tax Acts. Parties had previously failed 
to respond to notices in this regard issued by 
the Income Tax Department. In this judgment, 
the Supreme Court also interpreted Explanation 
1 of Section 77(1) of the RPA so that election 
expenditures by a political party would not 
be included with that of a candidate for the 
purpose of determining compliance with the 
expenditure ceiling, only so long as the party had 
submitted audited accounts of its income and 
expenditures.  No political party had submitted 
audited accounts. Political parties were forced 
to declare their annual incomes; this brought 
about a degree of transparency in party finance.

 This matrix of the Supreme Court 
decisions shows the involvement of the courts 
as a balancing agent and guardian angel of the 
democratic set up in India. The judiciary has also 
played a quintessential role in electoral reforms 
in India as seen in Peoples Union for Civil 
Liberties (PUCL) & Anr. v. Union of India 10in 
which under the direction of the Supreme Court 
the Election Commission made it mandatory for 
the electoral office to submit affidavits disclosing 
the assets and liabilities of candidates. 

 A 1998 report of the Indrajit Gupta 
Committee on State Funding of Elections 
(Gupta Committee) recommended partial state 
funding, mainly in kind. The Gupta Committee 
also recommended that parties that failed to 
maintain and submit audited accounts and 
income tax returns be denied statefunding. 
Under this recommendation, all parties 
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11Report of the Committee on Electoral Reforms (Indrajit Gupta Committee), Ministry of Law and Justice, Legislative 
Department, Government of India, Delhi, 1998, pp. 11–45, 55–56
12AIR 1970 SC 2097.
13The International Workshop on―Key Challenges for Journalism in India‖ on August 8, 2012 at New Delhi, 
organised by International Federation of Journalists.
14Bachan Singh v. Prithvi Singh, AIR 1975 SC 926.

receiving a state subsidy for campaigns would 
be required to file a complete account with the 
Election Commission in the format prescribed 
by the latter.11

Tenets of Unethical Electoral Offences 
as a Manifestation of Corruption in 
Elections:
 The Supreme Court of India in Shiv Kripal 
Singh v. V.V. Giri12 held that:-“What amounts 
to interference with the exercise of an electoral 
right is tyranny over the mind”.

 The unethical practice of ‘paid news’ that 
is spreading its tentacles all over media, as an 
electoral crime or corrupt practice is affecting 
the roots of democracy. 13In recent years, 
corruption in the Indian Polity through media 
houses has gone way beyond the corruption 
of individual journalists and specific media 
organisations-from-planting information and 
views in lieu of favours received in cash or kind, 
to more institutionalised and organised forms of 
corruption wherein newspapers and television 
channels receive funds for publishing or 
broadcasting information in favour of particular 
individuals, corporate entities, representatives 
of political parties and candidates contesting 
elections, that is sought to be disguised as-
“news”. 

 In the Andhra Pradesh elections of 2004, 
the ugly head of ‘paid news’ along with varied 
manifestations of exaggerated misinformation 

were noticed in one district and by 2009 
elections spread its tentacles all over the state 
and beyond. By the next Assembly Elections in 
2009, the news spread, and the individual and 
isolated phenomenon in a few constituencies 
became well organised, widespread, and 
deep rooted with systematic collection as per 
unwritten tariff. Paid news was institutionalised 
and journalists sold space to achieve fixed 
targets. It was resurrected with full vigour in 
every general election and is happening in more 
focused and concentrated manner in every by-
election.

 This is not just an unethical practice but 
a new form of crime on par with economic, 
white collared and organised crimes of rich 
and powerful. It has characteristics of perjury, 
misrepresentation, deceit and cheating, which 
are well defined crimes under the Indian Penal 
Code, 1860 and the Representation of People 
Act, 1951. The “undue influence at elections” 
which could potentially curb free exercise 
of electoral rights is an election crime under 
Section 171C of the Indian Penal Code, 1860 
and Section 123 of the Representation of People 
Act, 1951. Healthy campaign is ‘due’ influence 
which is valid. Voters can be influenced with 
statements of the good deeds of the candidates 
and their achievements, but these should 
not be-“undue” and tantamount to-“abuse of 
influence”. 14Even an attempt to interfere with 
free exercise is an electoral offence.



Souvenir 2023 262

Reformative Recommendations:-
i.  To ameliorate the grim reality of Indian polity 

and its electoral system and practices it is 
paramount to instil greater transparency in 
the electioneering system. Promotion of 
transparency, objectivity and merit in selection 
and appointment to important public offices 
including the regulatory bodies.

ii.  Transparency at every level of the election 
process must be instituted with the public’s 
demand for stricter laws, amendments to 
current incompetent law and an active role 
of the judiciary in safeguarding the rights 
and interests of the common man.

iii.  The ethos of the polity in India needs to 
be refurbished and this is possible only by 
imposing a stronger Model Code of Conduct. 
This should be given statutory status and be 
penal in nature.

iv.  Financial Accountability can be ensured by 
‘imposing contributory limits’, ‘elements of 
contributory agents’, ‘tenets of contributory 
process’, ‘value of contributory financing’ 
and ‘rationales of contributory electioneering 
governance’.

v. Imposition of reasonable restrictions on the 
constitutional recognition of the fundamental 
right to freedom of speech and expression 
and that of press, to instil in the media 
personnels, media organisations and media 
corporate entities ordeals of ethics, equity, 
judiciousness, and good conscience for 
enabling appreciable popular sovereignty 
by holding free and fair elections.

vi.  The outreaching appendages of law can 
reach paramount heights and cosmopolitan 
party depths, if fraudulent or false 

publication or suppression for cash gets 
noticed. No law on the earth, however, can 
punish ‘paid silence’ or ‘paid suppression’ or 
‘paid deletion’. There is a need for aligning 
intellectual thought process in making this 
aspect of election an offence to be penalised.

vii. Establishment and constitution of Special 
Courts or Election Tribunals for the expeditious 
trial of electoral offences in relation to the 
Representation of People Act, 1951 and the 
Prevention of Corruption Act, 1988.

viii. Assigning plans, policies, programmes 
and propagan to ensure electoral 
competitiveness. Lower contribution limits 
prove to reducing the incumbents’ considerable 
financial fundraising advantage.

ix. Innovation and implementation of “Election 
Campaign Finance Regulations: Expenditure 
Regulations, Transparency and Disclosure 
Regulations” and of regulative mechanisms 
to combat yellow journalism in electoral 
process of the Election Commission of India 
in collaboration with the Press Council of 
India.

x. Incorporation of an Independent and 
Impartial feature of the Election Commission 
of India.

xi. Realisation of the “political bonds” for 
advancing financial assistance to the 
political parties during elections.

xii. Citizens should be empowered to resist the 
demand for bribes by instituting mechanisms 
like “Anti Bribery Hot Lines” or “Whistle 
Blower provisions” so that citizens can report 
solicitation of bribes which should then be 
followed by prompt action. Citizens should 
also be persuaded and convinced to desist 
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from paying bribes through awareness and 
education campaign. 

xiii. Provision of the “National Anti-Corruption 
Strategy” and “Lokpal” to combat electoral 
offences in relation to corruption and 
electioneering process.

xiv. Concealment of ill gotten wealth should 
be made difficult by ensuring traceability 
and transparency of all transactions and 
investments through the use of instruments 
like UID, Benami Act and Anti-Money 
Laundering provisions. 

xv. Proper functioning of the Global Organisation 
of Parliamentarians against Corruption 
(GOPAC) which was established in 2002, as 
an international network of parliamentarians 
dedicated to good governance and 
combating corruption throughout the world. 
It attempts to build alliances amongst 
parliamentarians in developing codes of 
conduct and indicators of performance 
of parliamentary oversight and to create 
forums for training parliamentarians on their 
budgetary and financial oversight role. 

Conclusion:
 Electioneering process and corruption 
are, indeed, considered conjoint twins. The 
institution of democracy thrives on the conduct 
of ‘free and fair’ elections. Political parties 
and candidates require huge funds to build 
and sustain themselves, garner support and 
contest elections. The need to raise funds for 
election expenses paves the way for collecting 

and diverting huge amounts of money through 
illegal route and thereby turning politics into a 
“dirty business”. In spite of the statutory limit 
on election expenditure, the elected members 
of the national and state legislatures blatantly 
violate the same and also undervalue their 
expenses in audit accounts to be submitted 
to the Election Commission. Due to absence 
of adequate and legal sources of funding, 
politicians tend to rely heavily on black money 
to fund their campaigns. Sumantra Bose has 
observed that “the culture of corruption is deeply 
intertwined with the ways in which power is won, 
exercised and retained in India’s democracy.” J. 
P. Naik said that-“Power is the spoiler of men 
and it is more so in a country like India, where 
the hungry stomachs produce power hungry 
politicians” and very rightly so. This statement 
is appropriate to describe the power hunger of 
Indian politicians.The major chunk of the vote 
bank remains illiterate even today and can be 
bought over by the distribution of freebies that 
only ridicules the democratic setup. However, 
no law or its instrumentation can encounter 
the powerful nexus of leaders and funders that 
share a symbiotic relationship of monetary 
gain through elections and coming to power. 
The rampant corruption in India, as exposed 
by the recent scams and the abundance of 
black money sources from tax havens abetted 
by the taxing regime in India further provide 
resources to this nexus to protect its interests 
while clamping upon the basic epitome of Indian 
democracy.
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commitment to protecting individual rights 
and preserving the rule of law has earned it a 
reputation for excellence.

Commitment to Access the Justice
 The High Court of Orissa has consistently 
strived to ensure access to justice for all. 
“Justice has always evoked ideas of equality, 
of proportion of compensation. Equity signifies 
equality. Rules and regulations, right and 
righteousness are concerned with equality 
in value. If all men are equal, then all men 
are of  the same essence, and the common 
essence entitles them to the same fundamental 
rights and equal liberty… In short, justice is 
another name of liberty, equality and fraternity”  
(Dr. B.R. Ambedkar). Hence, the High Court of 
Orissa has been proactive in promoting legal 
awareness and literacy. It has organized various 
outreach programs, including legal aid camps 
and workshops, to empower the public with 
knowledge about their rights and legal remedies. 
These initiatives have played a crucial role in 
bridging the gap between the judiciary and the 
common people. The High Court of Orissa has 
also taken steps to enhance the efficiency of its 
functioning. It has introduced alternative dispute 
resolution mechanisms like mediation and 
arbitration, encouraging parties to resolve their 
disputes outside the courtroom. This approach 
has not only expedited the resolution of cases 
but has also helped in reducing the backlog of 
pending cases.

1. Protection of Civil Rights: The High 
Court of Orissa has been at the forefront 
of protecting and promoting civil rights. 
It has played a crucial role in ensuring 

access to justice, safeguarding individual 
liberty and upholding the principles of 
equality and non-discrimination.

2. Constitutional Matters: The Court has 
addressed numerous constitutional 
matters, including interpretation and 
application of the Constitution of India. 
Its judgements have contributed to 
the development of constitutional 
jurisprudence and helped establish the 
principles of constitutional governance.

3. Criminal Justice: The High Court of 
Orissa has played a vital role in ensuring a 
fair and effective criminal justice system. 
It has dealt with a range of criminal cases, 
including heinous crimes and has been 
instructional in maintaining law and order 
in the state.

4. Land Disputes and Property Rights: 
Given the agrarian nature of Odisha, land 
disputes have been prevalent. The High 
Court of Orissa has played a crucial role 
in resolving land related conflicts and 
protecting property rights, providing relief 
to individuals and communities.

5. Public Interest Litigation (PIL): The 
court has been receptive to PILs, allowing 
citizens to seek redress for matters of 
public concern. It has addressed critical 
issues related to environment, human 
rights, social justice and governance, 
thereby empowering citizens to hold 
authorities accountable.

6. Judicial Activism: The High Court of 
Orissa has embraced judicial activism 
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when necessary, utilizing its powers 
to bridge gaps in legislation, protect 
fundamental rights and promote social 
justice. It has set exemplary standards for 
judicial intervention to address pressing 
societal issues.

Embracing Technology and 
Modernization 

 In the recent year, the High Court of 
Orissa has embraced technonology to enhance 
efficiency and accessibility. The court has 
implemented e-filling systems, online case 
management and video conferencing facilities 
to streamline legal process and reduce 
administrative burdens. These advancements 
have not only expedited the resolution of cases 
but have also made justice more accessible to 
litigants across the state with more trasparency. 
This progressive approach has helped reduce 
the burden on the court while providing effective 
and timely resolution of conflicts. 

Contribution to Legal Domain
 In addition to its judicial functions, the 
High Court of Orissa has made significant 
contributions to legal landscape. The court has 
consistently produced high-quality judgements, 
characterized by meticulous legal reasoning 
and in-depth analysis. These judgements have 
not only provided guidance to lower courts but 
have also contributed to the development of 
legal principles and doctrines which include.

1. Protection of Civil Rights: The High 
Court of Orissa has been at the forefront 
of protecting and promoting civil rights. 
It has played a crucial role in ensuring 

access to justice, safeguarding individual 
liberties and upholding the principles of 
equality and non-discrimination.

2. Constitutional Matters: The Court has 
addressed numerous constitutional 
matters, including interpretation and 
application of the Consitution of India. 
Its judgements have contributed to 
the development of constitutional 
jurisprudence and helped establish the 
principles of constitutional governance.

3. Criminal Justice: The High Court of 
Orissa has played a vital role in ensuring a 
fair and effective criminal justice system. 
It has dealt with a range of criminal cases, 
including heinous crimes and has been 
instrumental in maintaining law and order 
in the state.

4. Land Disputes and Property Rights: 
Given the agrarian nature of  Odisha, 
land disputes have been prevalent. The 
High Court of Orissa has played a crucial 
role in resolving land-related conflicts and 
protecting property rights, providing relief 
to individuals and communities.

5. Public Interest Litigation (PIL): The 
court has been receptive to PILs, allowing 
citizen to seek redress for matters of 
public concern. It has addressed critical 
issues related to environment, human 
rights, social justice and governance, 
thereby empowering citizens to hold 
authorities accoutable.

6. Judicial Activism: The High Court of 
Orissa has embraced judicial activism 
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when necessary, utilizing its powers 
to bridge gaps in legislation, protect 
fundamental rights and promote social 
justice. It has set exemplary standards for 
judicial intervention to address pressing 
society issues.

 The High Court of Orissa has also 
nurtured legal talent through its judges, many 
of whom have gone on to occupy the highest 
positions in the judiciary and legal academia. 
Their expertise and insights have enriched the 
legal landscape of the country, contributing to 
the growth and evolution of the legal profession.

Conclusion
 As the High Court of Orissa 
commemorates 75 years of its distinguished 
service, this is a moment to celebrate its rich 
legacy and significant contributions to the 
legal domain. The Court has been a pillar of 
justice, ensuring that the rights of the citizens 

are protected, and the rules of law is upheld 
by fostering a just and equitable society. It has 
evolved with the times, embracing technology 
and modernization to enhance its efficiency and 
accessibility. It future, the Court will continue 
to uphold the principles of justice, fairness 
and equality, ensuring that the spirit of the law 
prevails for generations to come.
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or provides any service with respect to that 
message”. The telecom service providers, 
internet service providers, web-hosting service 
providers, search engines, online payment 
platforms and sites, online auction sites,  
online marketplaces, e-commerce sites and 
cyber cafes are examples of intermediaries 
under the Act.

  Is the internet service-provider liable for 
each and every act of infringement, which is 
taking place in digital world by using internet? 
The Copyright Act, 1957 (hereinafter refer to 
as Copyright Act) does not expressly cover 
the liability of ISP whereas IT Act provides 
the stringent supplementing provisions to the 
Copyright Act.

3. ISP Liability under Copyright 
Act, 1957

 Section 51 of the Copyright Act provides 
for activities which amounts to copyright 
infringement.

 Section 51 Copyright in a work shall be 
deemed to be infringed

(a)   When any person, without a license 
granted by the owner of the copyright or 
the Registrar of Copyrights under this Act 
or in contravention of the conditions of a 
license so granted or of    any    condition    
imposed    by    a     competent     authority     
under     this     Act- 

 (i) ......

 (ii) permits for profit any place to be 
used for the communication of the work 
to the public where such communication 
constitutes an infringement of the 
copyright in the work, unless he was not 
aware and had no reasonable ground 

for believing that such communication to 
the public would be an infringement of 
copyright.

 In the context of infringement over 
internet and liability of ISP, it can be read 
that words ‘any place’ would include the 
place of the business premises of ISPs 
where the computer servers and other 
telecommunication facilities are located 
and they could be held liable for the 
communication of any of the infringing 
work. Words ‘permits for profit’ emphasize 
that, to be liable for copyright infringement, 
the ISP should be financially benefiting 
from the infringing activities.

 Section 2 (ff) of the Act lays down the 
meaning of communication to the public 
as “making any work available for being 
seen or heard or otherwise enjoyed by the 
public directly or by any means of display 
or diffusion other than by issuing copies 
of such work regardless of whether any 
member of the public actually sees, 
hears or otherwise enjoys the work so 
made available.” Further, “any person 
who knowingly infringes or abets the 
infringement of copyright” is made 
criminally liable u/s section 63 punishable 
with imprisonment for a term which shall 
not be less than six months but which 
may extend to three years.

4. Liability of ISP under IT Act, 2000
 The provisions in relation to ISPs are 
provided under the IT Act U/s 79, which limits 
the liability of ISPs. According to the section 
for the removal of doubts, it is hereby declared 
that no person providing any service as a 
network service provider shall be liable under 



Souvenir 2023 270

this Act, rules or regulations made there under 
for any third party information or data made 
available by him if he proves that the offence 
or contravention was committed without his 
knowledge or that he had exercised all due 
diligence to prevent the commission of such as 
offence or contravention. Here, network service-
provider is referred to as “intermediary” and 
“third party information” means any information 
dealt with by a network service-provider in his/
her capacity as an intermediary.

 The section limits the liability of the ISPs 
in two ways:

 • ISP has exercised all due diligence 
toprevent commission of offence and

 • Offence so committed is without the 
knowledge of ISP.

5.	 Significant	 Judicial	
Pronouncements

 In Super Cassettes Industries Ltd. v. 
Yahoo Inc. & Anr [CS (OS) No. 1124 of 2008]1  
the Hon’ble High Court of Delhi issued notice 
to Yahoo Inc. and its Indian subsidiary Yahoo 
Web Services (India) Pvt. Ltd on a suit filed 
by Super Cassettes Industries Limited (herein 
after refer to as SCIL) owner of the Indian music  
label “T- Series” for infringement of their 
copyright caused by unlicensed streaming of 
SCIL’s copyright works on Yahoo’s portal video.
yahoo.com

 The plaintiff filed the suit for permanent 
in junction, restraining infringement of copy 
rights etc. The plaintiff claimed that it has a 
robust copyright licensing program under it 

‘TPPL Scheme’ and routinely grant licenses to 
other exploiters of music such as restaurants, 
hotels, resorts, shopping malls, retail outlets, 
nightclubs/discotheques, airlines, FM radio 
stations, TV broadcasters etc., for the use of 
works in which it enjoys copyright.

 Subsequently, the plaintiff found that the 
defendants are infringing the copyright of the 
plaintiff by hosting and streaming the songs, 
partially and full video clips of audio-visual 
songs in which the plaintiff owns the copyright, 
on its website, www.video.yahoo.com. Legal 
notices were served but it was found that the 
copyrighted works were not removed by the 
Company.

 Order was passed by the Hon’ble 
court restraining defendants and/or their 
officers, servants, agents and representatives 
are restrained from reproducing, adapting, 
distributing or transmitting in any manner on their 
website, ‘www.video.yahoo.com’ or otherwise 
infringing in any manner, the cinematograph 
films, sound recordings and/or the underlying 
literary or musical works of the plaintiff, in which 
the plaintiff claims copyright, without obtaining 
an appropriate license from the plaintiff.

 Similarly, in another case of Super 
Cassettes Industries Limited v. YouTube 
& Google [CS (OS) No. 1124/ 2008]2  SCIL 
claimed that the business model of YouTube 
allows, encourages, and profits from the use 
of copyrighted work uploaded on the website 
without obtaining any license or permission 
from the rightful copyright owners and without 
paying them any royalty. The Hon’ble High Court 

1Retrived from Scconline.com as on dated 31.01.2023
2Retrived from Scconline.com as on dated 31.01.2023
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passed the order against YouTube and Google 
restraining them from reproducing, adapting, 
distributing, communicating, transmitting, 
disseminating or displaying on their websites or 
otherwise infringing … any audio-visual works 
in which the plaintiff [SCIL] owns exclusive, 
valid and subsisting copyright.

 Further, Delhi High Court granted Super 
Cassette Industries an interim stay order, 
restraining Indian website www.santabanta.
com from streaming audio and video content 
from some movies for which T-Series has music 
rights. In this case, T-Series had alleged that 
Santabanta.com was publishing songs from 
the movies like Salaam-e-ishq, Honeymoon 
Travels, without any authorization from the 
Company.

 Similar complaints were filed by Super 
Cassettes Industries Limited against websites 
like, Rediff.com, My Space, in which as interim 
stay order was granted in favour of SCIL 
restraining these websites from streaming the 
videos like songs and movies, whose rights are 
owned by SCIL. Recently, in May 2010, SCIL 
also filed a complaint against the owner of the 
website Guruji.com for copyright infringement 
of its music.

 In My Space Inc. vs Super Cassettes 
Industries Ltd. [(2017) 69 PTC1 (Del)] the 
Hon’ble Delhi High Court passed a programme 
in judgement:- 

 My Space, a social networking platform 
was liable to take down copyright infringed 
content within 36 hours of the “actual knowledge” 
of the infringement. The case had arisen in 
2007 when Super Cassettes Industries Limited 

had filed a suit against My Space alleging that 
it allowed its users to upload and share Super 
Cassette’s copyrighted work without permission. 
The judgement passed on December 23, 2016, 
by a division bench of the Court reversed an 
earlier 2012 decision of a single bench of the 
Court that had held My Space liable for the 
infringement despite its having no specific 
knowledge of the infringement. In the 2016 
judgement, the Court held that, in case of 
internet intermediaries, Section 51(a)(ii) of the 
Copyright Act, 1957 stipulates actual knowledge 
of the infringement and not general awareness. 
Thus, this judgement strengthened the safe 
harbour immunity given to intermediaries in 
India under Section 79 of the IT Act, 2000 and 
relieved My space from pre-screening user-
generated content.

6. Discussion
 The Copyright (Amendment) Act, 2012 
has attempted to strike a harmonious balance 
between the liabilities attached to publishing 
the online content along with creating specific 
provisions relating to voluntary and valid 
publishing or making available the content over 
internet. The section 52(1) (b) states that “the 
transient and incidental storage of a work or 
performance purely in the technical process 
of electronic transmission or communication 
to the public” would not constitute copyright 
infringement. Further, section 52(1) (c), would 
state that the “transient and incidental storage 
of a work or performance for the purpose of 
providing electronic links, access or integration, 
where such links, access or integration has not 
been expressly prohibited by the right holder, 
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unless the person responsible is aware or has 
reasonable grounds for believing that such 
storage is of an infringing copy” would also 
not constitute copyright infringement. These 
provisions have been incorporated keeping in 
mind the protection of websites like YouTube 
and yahoo in relation to user generated content 
uploaded by users such as film songs and other 
such similar content, which are not owned by 
the uploading website.

 With the rapid mushrooming of the ICT 
there is a dying need for express provisions in 
the Copyright Act, 1957 prescribing liability of 
ISP for copyright infringement in the light of Title 
III of the Digital Millennium Copyright Act, 1998 
of U.S. Recently, District Court of United States 
in its landmark judgment Viacom v. YouTube 
[676 F.3d 19 (2d Cir. 2012)] held that the 
defendant YouTube was to be qualified for the 
protection under 17 U.S.C Sec 512(c) against 
the claims for direct and secondary copyright 
infringement. The court laid down the Red Flag 
Test consisting of a subjective and objective 
component to determine whether YouTube 
had actual knowledge of infringing content. 
In determining whether the service-provider 
was aware of the ‘red flag’ the subjective 
awareness of the service provider of the facts or 
circumstances in question must be determined. 
However, in deciding those facts and 
circumstances constitute red flag i.e. whether 
infringing activity would have been apparent to 
a reasonable person operating under the same 

or similar circumstances the objective standard 
should be used.

7. Conclusion
 It is clearly evident from the above 
discussions and judicial pronouncements that 
the internet, and subsequently the transmission 
of data over it is increasing at a meteoric rate, 
this is giving rise to knotty legal issues such 
as copyright infringement. Although, it is not 
possible to restrict the activities in cyberspace,  
some precautionary measures can be taken 
regarding the same so that the rights of the 
producer or the author can be protected and 
safeguarded under the Copyright Act.

 Issues concerning ISPs should be taken 
seriously as the legal position in India on ISP 
liability appears to be in limbo. Though new 
provisions have been incorporated in Copyright 
Act, these changes do not throw any light on 
the liability of the ISP. There is need for such a 
precedent set in the above mentioned case and 
a clear and well-defined liability standard for ISP 
for the healthy promotion of intellectual property 
in the digital environment of the country.

 ISPs must also be conscious that the 
data being stored, transferred, transmitted and 
disseminated through their servers placed at 
different parts of the world must not infringe 
copyright and thus help in ensuring a steady 
and a harmonious relationship with the owner 
of the intellectual property.
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